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Current Topics. 


Application of the Rule in Howe v. Dartmouth to 
Leaseholds Settled on Trust for Sale. 


In Re Brooker, 70 Sox. J., p.526, Mr. Justice LawRENCcE has 
decided that the rule in Howe v. Lord Dartmouth, 1802, 7 Ves. 
137a, ceased to apply on Ist January last, to leaseholds settled 
upon trust for sale. This is an important change: Notwith 
standing the absence of express references to modifications 
of the rule in commentaries upon the new Acts, it cannot well 
have been an unexpected result. Ona perusal of the authorities 
brought to the notice of the learned judge, it appears perfectly 
clear that no other conclusion could very well have been 
arrived at. 

The old equitable rule laid down by Lord Exvon in 
Hlowe v. Dartmouth was that where residuary personal 
property was bequeathed for the benefit of persons entitled 
in succession, such parts of it as were of a wasting character 
were to be converted into “3 per cents.” (or later, “34 per 
cents.”’), and the income only of such stock paid to the tenant 
for life for the time being. Now, s. 28 (2) of the Law of Property 
Act, 1925, provides that in the case of land held upon trust 
for sale, subject to any express direction to the contrary 
contained in the disposition on trust for sale, the net rents 
and profits of the “land” are to be paid in the same way 
(i.e., to the same persons) as the income of investments repre- 
senting the purchase-money, would have been payable. 
And, by s-s. (5) of the same section, this applies to dispositions 
on trust for sale coming into operation, whether before, on, 
or after lst January, 1926, or by virtue of the Act itself. 
“ Land ” is defined in the Law of Property Act, 1925, s. 205, 
as including land of any tenure, i.e., inter alia, leaseholds. 

With respect to settlements of leaseholds to be hereafter made 
by way of trust for sale, the effect of Re Brooker may well be 


the omission of a special direction to that effect where it is | 


intended that leaseholds are to be enjoyed in speci’, and the 
inclusion of a new clause expressing a contrary intention when 
the income of permanent investments and not the rents and 
profits of leaseholds are intended to be paid to the tenant for 
life until sale. With respect to existing settlements made by 
way of trust for sale, however, the change in the law is 
somewhat startling. It, in the case of leaseholds, involves a 


more favourable treatment of interests vested in possession 
at the expense of beneficiaries entitled in futuro; but in the 
case of reversionary interests in land, the converse is true. 

It should, however, be borne in mind that only settlements 
made by way of trust for sale are affected and only if, and so far 
as, those settlements include “land.” Onthe whole the change 
appears to be beneficial and gives effect to what a settlor is 
generally at some pains to secure. It appears to be clear 
from the Administration of Estates Act, 1925, s. 33, that the 
rule is intentionally abrogated where a trust for sale is implied 
on an intestacy, though, in proper cases, the rule in 
Allhuscn v. Whittell, 1867, L.R. 4, Eq. 295, may still be applied. 
This leads one to suppose that the change could not have 
been unintentional. It should be noted also that ever since 
1911 the rule in Howe v. Dartmouth has been superseded in 
the case of trusts for sale implied under personalty settle 
ments, for the Law of Property Act, 1925, s. 32, in effect, 
reproduces s. 10 of the Conveyancing Act, 1911. 


Sale of Land subject to a Tithe Rent-Charge. 

In a judgment delivered by His Honour Judge Newe tt, 
at Derby County Court, on 16th March (Public Trustee and 
Evershed v. Duchy of Lancaster), several points of very great 
importance to conveyancers were dea't with. An application 
was made before his Honour for an order to recover arrears of 
a tithe rent-charge issuing out of certain settled lands. Three 
main questions were raised : — 

(1) Whether the fact that the owner of the tithe rent- 
charge and the owner of the land out of which it issued had 
for some time been one and the same person, and that 
therefore the amount had not been paid, had brought 
about the extinguishment of the tithe rent-charge. This, 
his Honour pointed out, might have been effected by merger, but 
he was satisfied that no merger or extinguishment of a tithe 
rent-charge can take place except in the statutory way, 
namely, by deed in such form as the Board of Agriculture 
may approve and confirm : Tithe Act, 1836,s.71. His Eonour 
arrived at the same conclusion on another ground : Chapman 
v. Catcombe, 2 Bing. N.C. 516 ; Bailey v. Badham, 30 Ch. D. 84; 
Srupp on Tithes and Tithe Rent Charge, 2nd ed., p. 69. He 
was not prepared to accept the respondent's argument that 
there was a presumption that at some time the tithe rent- 
charge owner had executed a deed which was confirmed by the 
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necessary authority and which had been lost. The con _lusion 
reached, therefore, was that the tithe rent-charge still existed. 

(2) The second question was whether the trustees of thd 
marriage settlement were entitled to take proceedings to 
recover the tithe rent-charge from the Kine, who had pur- 
chased the property in the right of the Duchy of Lancaster 
from the tenant for life, after the execution of the marriage 
settlement. The tenant for life had offered the land for sale 
subject to certain conditions of sale and particulars disclosing 
a tithe of £3 16s. 8d., and land tax of £4 8s. 9d., as being the 
only outgoings known to the vendor. His Honour decided 
that as the tenant for life could, prior to the marriage settle- 
ment, have proceeded to recover the tithe rent-charge (s. 12 
of the Tithe Act, 1836; Srupp, Law of Tithes and Tithe Rent 
Charge, p. 16), the trustees of the settlement could so proceed 
unless they were in some way or other barred. 

(3) Were the trustees barred in any way ? His Honour then 
considered the three grounds which, it had been urged, barred 
the applicants, namely: (a) Equitable grounds, i.e., that it would 
be inequitable that the trustees should recover when they 
held for the benefit of the tenant for life who, it was alleged, 
had been responsible for the representation as to “ the only 
outgoings.” His Honour decided that the representation 
was not made by the applicants or on their behalf, nor were 
they responsible for it. “Speaking generally,” he said, 
“land tax and tithe rent-charge need not be expressly men- 
tioned on a contract to sell land. They are not regarded as 
incumbrances,” : see WILLIAMS, on “ Vendor and Purchaser,”’ 
3rd ed., Vo!. 1, p. 164. (b) Estoppel: By parity of reasoning 
the applicants were not estopped from denying the existence 
of the tithe rent-charge. (c) That the tithe rent-charge 
passed under the conveyance to the Kine, on the view that 
* hereditaments,” as used in the conveyance, included the tithe 
rent-charge which, therefore, passed along with the land. 
His Honour considered that the vendor did not intend to sell 
or the vendor to buy the tithe rent-charge. Further, he 
observed, in Chapman v. Catcombe, supra, the word “‘ heredita- 
ments” was held not to pass “tithe rent-charge”’; and, 
finally, the schedule to the conveyance and containing particu- 
lars of the property only referred to corporeal hereditaments 
and did not mention anywhere any other kind of hereditament. 
All will agree that the points raised in this case are of the 
greatest importance to conveyancers, and whilst the law 
expounded by the county court judge appears to be perfectly 
sound, an appeal would be welcomed on a matter of such 
interest. 


The Judicial Proceedings (Regulation of Reports) Bill. 

Tuts Bit, supported by members drawn from all parties, 
deals with a highly controversial matter. Granted that the 
press must be free, that courts of justice must be open to all, 
including newspaper reporters, and that, of necessity, the 
evidence in certain cases must be of a highly offensive nature, 
where must the line of decency be drawn, and who should 
draw it? As Bay.ury, J., said in R. v. Carlisle, 1819, 3 
B. & Ald. 167: “ We are bound, for the purposes of justice, 
to hear evidence in the course of judicial proceedings, the 
publication of which may have the effect of an utter 
subversion of the morals and religion of the people. It very 
often happens that, for the purposes of justice, our ears must 
be shocked with extremely offensive and indelicate evidence. 
But though we are bound, in a court of justice, to hear it, 
other persons are not at liberty, afterwards, to circulate it 
at the risk of those effects.” This is the law still, and the 
veto in s. 1 (1) (a) of the Bill on the publication of “ indecent 
matter or medical, surgical, or physiological details... 
calculated to injure public morals or otherwise be to the 
public mischief,” hardly seems to alter it, unless, perhaps, a 
distinction can be made between matter indecent or merely 
disgusting and repulsive without being indecent. Without 
the spice of indecency, however, it is hardly likely that the 
latter would be published. Section 1 (1) (4) introduces new 





proposals in respect of Divorce Court cases, limiting publication 
to (i) Names and addresses of parties and witnesses ; (ii) “ A 
concise statement of the grounds on which the proceedings 
are brought and resisted”; (iii) Submission of points of law 
and decisions thereon; (iv) Summing-up, verdict, and 
judgment, including the judge’s observations. The obvious 
comment may be made that the evidence in certain breach 
of promise, seduction, and criminal cases may be even worse 
than that in the Divorce Court. The Bill, however, would no 
doubt cut down the salacious wares now offered by certain 
periodicals, and will, therefore, encounter strong opposition, 
none the less dangerous because its motive may be veiled. 
One very important objection to the present system of reporting 
divorce cases ought to have far more attention than it has 
received, namely, the fact that, at least until decree absolute, 
not less than six months after the sordid details of domestic 
unhappiness have been blared abroad, the parties are man and 
wife, and may even remain so during their joint lives if the 
petition is dismissed. While the relation subsists, all should 
be done to heal differences, but when some of the brazen 
periodicals have done their worst, reconciliation may become 
impossible. 


Choosing Apples. 

THE RECENT case of CHARLES BeELLCHAMBERS, a Hornsey 
fruiterer, raises a point of law which affects almost every 
housewife almost every day. A food Inspector came into 
his shop, and insisted on buying certain apples. The defence 
was that the inspector desired to pick his apples, and the 
defendant objected to giving him a privilege denied to the 
ordinary customer. This objection involves the question 
whether, given a priced basket of fruit in a shop, a customer 
is entitled to choose his own specimens, which probably 
he or she would do on the principle of the Walrus in the ballad 
(“with sobs and tears he sorted out, those of the largest 
size’), or must suffer the vendor to mix great and small 
indifferently. The legal principle involved is of course that 
of proposal of contract by advertisement. Does a retailer 
hold out that any particular orange displayed in his shop 
in a basket where they are all labelled at the same price, 
will be sold to any customer who produces the money, and 
signifies his desire to buy it ? In this class of cases the lawyer 
probably starts off with Carlill v. Carbolic Smoke Ball Company, 
1893, 1 Q.B. 256, in which the defendants advertised that they 
would pay £100 to anyone who used their smoke-ball as 
directed and contracted influenza. On this offer they were 
held bound to the plaintiff, a stranger to them until her claim, 
but who had entirely fulfilled their conditions. If then the 
exposure of a priced article in a shop is an offer to the public, 
anybody who points to it with one hand and proffers the money 
with the other, should be entitled to the bargain. But some- 
times it would require an intrepid customer to take the pick 
of the basket as a legal right, and, in the days of “ Hobson’s 
choice” no one attempted process against that remarkable 
man for the hire of a horse other than that nearest the door. 
It is also reasonably clear that a tradesman is not bound to 
deal with all who come and may in fact, without reason given, 
require a would-be customer to leave his shop; see Sealey v. 
Tandy, 1902, 1 K.B. 296 (where the customer was in fact 
undesirable, but the case was decided on the broad ground). 
If, however, anyone entered and chose goods before he was 
turned out, his contract might be valid. A retailer is obliged 
to sell an inspector any food exposed for sale; see McNair 
v. Terron’, 1915, 1 K.B. 526 (milk only intended to be added 
to cups of tea), but again it might be open to question whether 
he was entitled to take big apples without paying for a 
corresponding number of small ones. 

The Church and Divorce. 

A member of the choir of St. John’s Church, Bierley, Bradford, 
having divorced his wife, was recently asked to resign by the 
vicar. The reason given was that, if he re-married, he would 








su 


es 


or 


of 








April 3, 1926 


THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


[Vol. yo] 5x5 








have to retire from his post because “although the civil 
law legalised divorce, in the eyes of the Church he would be | 
committing misconduct.” The choirman having, perhaps | 
not unnaturally, refused the request, there has been a strike | 
of the whole choir. The Bishop of Bradford, called in aid 
by the vicar, has upheld the latter’s view on the ground of 
the canon law. So long as the Church is established, however, | 
it has been laid down as clearly as possible in Thompson v. 
Dibdin, 1912, A.C., 533, that a marriage valid by the law of | 
England must be regarded as valid for all ecclesiastical 
purposes. In that case an incumbent had been actually 
monished to administer communion to a man who had married 
his deceased wife’s sister, and to the latter, his lawful wife, 
and the House of Lords (and not, be it noted, the Privy Council, 
to the jurisdiction of which so much objection has been raised 
by ecclesiastics who prefer to construe the law for themselves) 
refused to interfere. On dealing with the argument, that the fact 
that the man and his wife were living together was a lawful 
cause for repulsion, Earl Loresury, C., said (p. 540): “ It 
is inconceivable that any court of law should allow as a lawful 
cause the cohabitation of two persons whose union is directly 
sanctioned by Act of Parliament, and is as valid as any other 
marriage within the realm.’”’ Were the Church disestablished, 
no doubt it could make its own rules to bind its own members, 
on pain of expulsion or excommunication. In the present 
circumstances, however, the spectacle of bishops approbating 
Acts of Parliament for one purpose and reprobating them for 
others is to say the least not elegant. 


Legal Mortgage of Settled Land Subject to Prior Charge. 


Section 16 of the Settled Land Act, 1925, sets out the 
manner in which equitable interests and powers in or over 
settled land are to be enforceable against the estate owner ; and 
s-s. (1) (iil), abid., states that “where . . . any principal sum 
is required to be raised on the security of the settled land by 
any person... who under the settlement is entitled to 
or has a general power of appointment over the settled land, 
whether subject to any equitable charge or powers of charging 
subsisting under the settlement or not . . . the estate owner 
shall be bound, if so requested in writing, to create such legal 
estate or charge by way of legal mortgage as may be required 
for raising the money or giving legal effect to the equitable 
charge . . . Provided that . any legal estate or charge by 
way of legal mortgage so created shall take effect subject to 
any equitable charges . . . .which have priority to the interests 

. of the person on behalf of whom the money is required.” 

In Re Egerton, 1925, W.N. 107, the question was raised on 
originating summons how, if at all, could the tenant for life 
of the settled land who had a general power of appointment 
and was desirous of raising money for his own purposes, create 
a legal mortgage subject to prior family charges. There were 
two difficulties: (1) The estate owner in this case wanted the 
money for his own purposes, and he was at the same time 
trustee and estate owner as respects the settled land. There 
was therefore an apparent conflict of duty and interests. 
Eve, J., was, however, of opinion that “ while this might be 
so to some extent, this was hardly a sufficient reason for 
eliminating all persons from the class of individuals entitled 
to have a legal estate created to secure principal sums required 
to be raised on the security of the settled land.” It may be 
observed that the provision of s. 68 relative to dealings as 
between tenants for life and the estate were clearly inapplicable, 
for that section refers to “a sale . . . mortgage charge or | 
other disposition to the tenant for life.” (2) The second | 
difficulty was that s. 3 (1) (iii) declares that the estate owner 
is to act thereunder “if so requested in writing.” Did this 
involve the “ absurdity of the estate owner serving a written 
request upon himself’? Mr. Justice Eve thought not: “ In 
cases where the estate owner was borrowing for his own 
purposes the request in writing must be regarded as one 
coming from the lender.” An order was accordingly made 





| 
| 


declaring that the applicant was entitled under s. 16 of the 
Settled Land Act, 1925, to demise the settled land by way of 
legal mortgage to a mortgagee at such mortgagee’s request 
in writing, subject, however, to the prior equitable charges. 

An interesting point which was not raised on this 
summons is, could the tenant for life raise the money 
required in this case without a receipt being given by 
the trustees of the settlement? See Settled Land Act, 
1925, s. 18 (2) (c), from which it would appear that 
he could not. 


Stopped Cheque. 


THE DECISION of the Court of Appeal in Hilton v. Westminster 
Bank, Ltd., The Times, 26th ult., affects an interesting and 
important point with reference to the relations iip of banker 
and customer. In that case a customer of a bank had drawn 
a cheque which he decided afterwards to countermand. He 
accordingly sent a telegram to the bank, instructing them not 
to pay the cheque in question on presentation, and in the 
telegram he stated the name of the payee, the amount of the 
cheque and the number, which was 117283. He subsequently 
telephoned to the bank to inquire whether his telegram had 
been received, and he was informed by the chief cashier that the 
telegram had been received and that the cheque would be 
stopped on presentation. When the cheque in question was 
presented, it was observed that the number of the cheque, 
which was 117285, differed from the number mentioned in 
the telegram, and after a consul ation, the manager and chief 
cashier arrived at the conclusion—which, however, proved 
to be erroneous—that the cheque must have been drawn 
in place of the one to be stopped, probably because the latter 
has been lost. They accordingly cashed the cheque. In the 
meantime, the customer had drawn another cheque on the 
bank, but by reason of the payment out on the cheque which 
he had ordered to be stopped, his funds in the bank were not 
sufficient to meet the second cheque, which was accordingly 
dishonoured. 

The Court of Appeal, reversing the decision of Horriper, J., 
held that the bank were liable in the circumstances, the 
court being of opinion, having regard to all the facts, that 
the bank were under a duty to make enquiries which they 
had not made. 

It should be observed that apparently no point was taken in 
the above case that a banker was not bound to act merely on a 
telegram. In Curtice v. London City and Midland Bank, Ltd., 
1908, 1 K.B. 293, the Court of Appeal, however, indicated 
that a banker might reasonably act upon an tinauthenticated 
telegram, at least to the extent of postponing the honouring 
of the cheque until enquiries were made. 

The principle with regard to the countermanding of 
cheques is aptly expressed by Cozens Harpy, M.R., 
in that case, 1908, 1 K.B. at p. 298. “ Counterrhand 
is really a matter of fact. It means much more than 
a change of purpose on the part of the customer. It 
means, in addition, the notification of that change of purpose 
tothe bank. There is no such thing as a constructive counter- 
mand in a commercial transaction *of this kind.” It must 
not be thought that the Court of Appeal were departing from 
this principle in Hilton’s Case, when they expressed the 
opinion that the bank was under the duty in the circumstances 
to make enquiries. They held in fact that there was a counter- 
mand, since, in the telephone conversation with the cashier, 
the customer had stated the date of the cheque and 
also that it was post-dated, and the mianager had admitted 
in evidence that had he known these facts, which were not 
apparently communicated to him by the cashier, he would 
have immediately jumped to the conclusion that there was 
a mistake made as to the number of the cheque in the tele- 
gram. ‘“ That,” said the Court of Appeal, “seemed to be 
an admission by the bank that the notice contained in the 
telegram was a sufficient countermand.” 
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An Interesting Libel Decision. 

Tue Court of Appeal have recently delivered judgment in an 
interesting case with regard to the defence of qualified 
privilege in an action of libel: Bowen Rowlands v. Argus 
Press Limited and another, The Times, 26th ult. In that case a 
book had been sent to a newspaper apparently for the purpose 
of being reviewe/, an | a review appeared in due course. The 
book in question purported in a passage to relate stories of 
the late CuarLes BrapLauaGu, to which exception was taken 
by a daughter of the latter. On the day following that on 
which the review appeared, the paper in question published 
a letter written by the daughter of BrapLavuan, which was in 
the following terms: “The pathetic story relating to my 
father, the late CHaRLEs BrapLauen, quoted by your reviewer 
from Mr. BowreN-Row.anp’s book ... is pure invention 
from beginning to end; it is absolutely false both as to 
matter and manner. Such stories are insulting to the dead 
and wounding to the living.” The plaintiff, the author of 
the book, accordingly instituted proceedings for libel. In the 
course of the trial the question arose, firstly, whether the 
publication was privileged, and, secondly, whether there was 
any malice. As regards the first point, it was argued that the 
statement in question was not privileged, inasmuch as there 
was no community of interest between the parties. It should 
be noted, however, that statements other than those made in 
pursuance of a common interest may enjoy the protection of 
qualified privilege. Thus statements made in a party’s own 
interest and statements made in pursuance of a public or 
private duty may equally be privileged. The Court of Appeal 
held, in fact, that the statement in question fell within the 
class of statements to which Baron PARKE referred when he 
was of opinion that privilege attached in Toogood v. Spyning, 
1C.M. & R.181. Baron Parke is reported in that case as having 
said (ibid., at p. 193): “In general, an action lies for the malicious 
publication of statements which are false in fact and injurious 
to the character of another (within the well-known limits as 
to verbal slander), and the law considers such publication as 
malicious, unless it is fairly made by a person in the discharge 
of some public or private duty, whether legal or moral ’’—and 
one might add, or social—‘‘ or in the conduct of his own 
affairs, in matters where his interest is concerned.” 

This exposition of the law does not, however, refer to 
statements made in order to protect a common interest, but 
that such statements are equally protected is quite apparent 
from a consideration of the judgment of Lord Esuer in 
Hunt v. Great Northern Railway Co., 1891, 2 K.B., at p. 191, 
where the learned M.R. said : “ The occasion (i.e., privileged 
occasion) had arisen if the communication was of such nature 
that it could be fairly said that those who made it had an interest 
in making such a communication, and those to whom it was made 
had a corresponding interest in having it made to them.” 

With regard to the issue of malice, that was raised in 
Bowen-Rowlands v. Arqus Press Limited and another, the 
learned trial judge held that there was no evidence of malice 
to go to the jury, and this view was confirmed by the Court of 
Appeal. The Court of Appeal, while admitting that the writer 
had used strong language, influenced by filial affection, 
nevertheless were of opinion that she had not transgressed 
the proper bounds of the privilege, since the letter had been 
written for the purpose of refuting the stories told of her 
father, and did not go so far as to impute that the author of 
the book had wickedly concocted a story which he knew quite 
well to be untrue. 

It is quite clear, of course, that the privilege which the law 
allows should not be abused, and that if the proper limits are 
transgressed a libel will, notwithstanding, have been per- 
petrated. This is what happens if the publication of the libel 
is unnecessarily wi'e, or the occasion is employed to make 
irrelevant statements of a libellous nature: cf. Campbell v. 
Spottiswoode, 1863, 3 B. & 8S. 769, where, however, the question 
was one of fair comment and not of qualified privilege. 





C.O.D. 


Tuts week sees the inauguration of a new system of postal 
service under the title of “ Inland Cash on Delivery Parcel 
Service,” a belated adoption by Great Britain, the pioneers 
of the post office, of a system which obtains in the Dominions, 
and in every other important country in Europe. Under 
this service on prepayment of varying fees additional to the 
ordinary parcel postage the value of the parcel will be collected 
from the addressee by the Post Office and remitted immediately 
to the sender by means of a special order. 

The term “C.O.D.,” although common in commercial 
circles, seems so far unknown to the law ; indices and digests 
are silent on the point and judicial dictionaries afford no 
further assistance than to give in full the words for which the 
letters stand. It is not uninteresting to consider the positions 
in law arising from this new form of commercial contract. 

The explanatory circular issued by the Post Office on the 
18th March contains the stipulation that “the Post Office 
accepts the same responsibility for a C.O.D. parcel as for an 
ordinary one.’ But in spite of its universal employment the 
parcels post has been rare as the subject of decided cases. 
The position of the Post Office with regard to letters provides 
noillumination. Inthe branch of the law of contracts relating 
to “offer and acceptance” it is well settled that where 
an offer is made by letter the Post Office is in the position of 
agent for the sender; but its position is reversed when an 
acceptance is transmitted and it becomes the agent of the 
addressee, the person who made the offer. 

In America and the Dominions, where the system has been 
in operation for some considerable time, one would expect 
C.0.D. to have attracted to itself a string of decisions almost 
as lengthy as follow the, to us, more familiar C.I.F. and F.O.B. 
The system, however, must have worked with an unusual 
smoothness, for it is impossible to find more than a few 
scattered cases in a poorly patronised branch of the law 
relating to carriers. 

The position of the Post Office with regard to parcels was 
considered by the House of Lords in The Badische Anilin 
und Soda Fabrik v. The Basle Chemical Works, 1898, A.C. p. 200, 
in which Lord Hatsspury said: “ Whatever municipal 
regulations may be made about the carriage of letters, the 
Post Office is simply a carrier of parcels like any other carrier.” 
What is the position of the ordinary carrier ? 

Where the buyer orders goods to be delivered to him by 
a carrier, there are three possible alternative positions, varying 
with the contract between buyer and seller. The first and 
the ordinary case is where the buyer orders goods to be 
delivered by the ordinary carrier. In that case the delivery 
to the ordinary carrier is then a “ delivery to the consignee 
and the consignee incurs all the risk of the carriage. And 
it is still more strongly so if the goods are sent by a carrier 
specially pointel out by the consignee himself, for such 
carrier then becomes his special agent ” (per Lord CorreNHAM 
in Dunlop v. Lambert, 6 Cl. & Fin., 603). This, as was held 
in The Badische Anilin Case, is the position that arises when 
a buyer orders goods to be sent by post. Though it would 
probably sound strange to those who do their shopping by 
post, the seller’s duty is at an end when he posts his parcel, 
and though the goods may never reach their destination the 
buyer is bound to pay the price. 

The second alternative is where the seller expressly under- 
takes that the goods shall be delivered at their destination. 
This could hardly arise where goods are to be sent by post ; 
no seller would expressly guarantee due delivery by the 
Post Office, and thus, if the goods perished in the hands of the 
carrier, not only disentitle himself to claim the price, but 
also lay himself open to an action for damages for non-delivery. 

The third possible position is what BLackBuRN, J., described : 
The Calcutta Coal v. De Ma'tos, 32 L.J. Q.B., 322, as an “ inter- 
mediate state of things.” This arises where the parties intend 
that the seller should deliver the goods to a carrier and that 
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when he has done so he shall have fulfilled his undertaking 
so that he shall not be liable for damages if the goods fail to 
reach their destination, and yet they may intend that the 
price shall not be payable till the goods arrive. This, it is 
suggested, is a position arising out of a C.0.D. contract. 
When the goods are posted they are sold and delivered, and 
the property vests in the buyer, who, in case of failure to 
deliver, may pursue his remedies against the Postmaster- 
General ; and this although the price is only payable on the 
contingency of the goods arriving. 

Were it not the case that posting amounted to delivery, 
but were it that delivery only took place on the buyer's 
doorstep, he would have by s. 34, s-s. (1), of the Sale of Goods 
Act, a right to examine the goods to see whether they were 
in conformity with the contract, and a general insistence 
on this right, which might well be anticipated where parcel 
and price changed hands at the same time, would bring the 
C.O.D. system and the whole parcels post service to a stand- 
still, but, on the view herein advanced, this right cannot arise, 
and the new system receives at the hands of the law a fair field 
for the trial it deserves. 

R. M. H. 








Gifts in Contemplation of Marriage. 
(Continued from p. 496.) 

Jeffreys v. Lack, 153 L.T. 139, should also be referred to. 
There the plaintiff, in contemplation of the marriage of his 
daughter to the defendant, gave a sum of £250 towards 
purchasing a motor car for the engaged couple. The engage- 
ment was subsequently broken off by the defendant. The 
court held that the plaintiff was entitled to recover the value 
of the gift he had made. This principle, viz., that the donor 
is not entitled to recover gifts made in contemplation of 
marriage, where the marriage is subsequently broken off 
through bis or her default, is followed in a Canadian case, 
Seiler v. Funk, 1914, 32 Ontario Law Reports 99, There the 
defendant had promised to marry the plaintiff upon condition 
of his absolutely refraining from taking any intoxicating 
liquor. The plaintiff broke this condition, so that, as the 
court found, the engagement was terminated through the 
plaintiff's own default. It was held accordingly that the 
plaintiff was not entitled to recover presents made by him, 
to the defendant in contemplation of the marriage. 

To return now to Cohen v. Sellar. The jury found in that 
case that the defendant, the donor, had refused to carry out 
his promise to marry the plaintiff, and Mr. Justice McCarpIE 
held that the plaintiff was entitled accordingly to keep the 
ring. In his judgment, the learned judge said: “ If a woman 
who had received a ring refused to fulfil the conditions 
of the gift she must return it. So, on the other hand, 
if the man had, without a recognized legal justification, 
refused to carry out his promise of marriage, he could not 
demand the return of the engagement ring. It mattered not 
in law that the repudiation of the promise might turn out to 
the ultimate advantage of both parties.” 

With regard to the right to repudiate a contract to marry, 
Mr. Justice McCarpre quoted with approval the principle 
enunciated in “ Halsbury,” vol. 16, p. 276, viz.: “It is no 
defence to an action for breach of promise that previously to 
the promise the plaintiff, without the defendant being aware 
of it, had been insane and confined in a lunatic asylum. . . . 
No disease or infirmity, short of absolute incapacity on the part 
of the defendant, will avail him or her, even if it is proved that 
the performance of conjugal duties would endanger his or 
her life.” 

The principles, therefore, that are to be gathered from the 
above cases may shortly be stated to be as follows :— 

1. In the first place, it is essential to determine whether the 
gift is an absolute gift, or whether, on the other hand, it is a 


conditional gift, 








2. If the gift is a conditional gift, it sary 
enquire whether the gift was subject to express or merely to 
implied conditions. 

3. If the gift is an absolute gift, the gift is not revocable, 
notwithstanding that the contemplated marriage never takes 
place, through whomsoever’s fault and through whatever 
cause, that may be : Lockyer v. Simpson. 

4. If the gift is made subject to express condition, the 
revocability or irrevocability of the gift must be determined 
solely by reference to such express condition. 

5. Where a gift is made in contemplation of marriage, but 
is not made subject to any express condition, then the 
following conditions are to be implied :— 

(a) If the contemplated marriage does not take place 
through the default of the donee, the gift must be returned 
to the donor or his executors: Jacobs v. Davis , Jeffreys v. 
Lack ; Seiler v. Funk, supra. 

(5) If the contemplated marriage does not take place 
through the default of the donor, the donee is entitled to 
keep the gift : Cohen v. Sellar. 

(c) Where the marriage does not take place, but through 
no default of either the donor or the donee, as, for example, 
through the death or absolute incapacity of one of the 
parties, then, semble, the donee is entitled to keep the gift : 
Lockyer v. Simpson, but see Hammond v. Hicks. 

If any authority is wanting for this latter proposition, it would 
seem that reason and common sense would require that the 
law should be such, that since in such circumstances the status 
quo should be preserved. In support of this contention, 
further reference may be made to the Coronation Cases, 
where, notwithstanding the rescission of the contract through 
impossibility of performance, the courts held that money 
already paid in contemplation of the performance of the 
contract could not be recovered: Chandler v. Webster, 1904, 
1 K.B. 493. 

(Concluded.) 








. e 
A Caution about Incumbrances. 
CONVEYANCERS who want to avoid letting their vendor clients 
in for a possible loss of thousands of pounds had better beware 
of the trap disclosed in the recent decision in Stoney v. 
Eastbourne R.D.C. and Duke of Devonshire, 1925, 17th 
December. The plaintiff purchased from the Duke a Jacobean 
farm-house near Eastbourne, and spent a large sum on con- 
verting it into a beautiful residence. Soon after she had spent 
it, she found the villagers walking up her carriage drive, past 
the house, and across her fields to a highway. She erected 
an obstruction which prevented this user of her land. It was 
promptly pulled down in assertion of a public right of way. 
The requisitions on title about the existence of rights of way 
were answered : “ Not to our knowledge.” The conditions of 
sale stated that the land was sold subject to any such rights 
there might be. But the conveyance said nothing about 
incumbrances of any sort, and, the Duke selling “‘ as beneficial 
owner,” the implied covenants for title specified in s. 7 of the 
Conveyancing Act, 1881, took effect. This section is repro- 
duced in practically the same form in s. 76 and Sched. II, 
Pt. I, of the Law of Property Act, 1925, so that the decision is 
of great importance under the new law. After communicating 
with the vendor’s solicitors, who said that in their yiew there 
was no such right as that claimed, the purchaser sued the local 
authority, claiming a declaration that there was no such right, 
and joined the vendor as a defendant, claiming damages in 
the event of the declaration being refused. The action was 
tried by Mr. Justice Romer in two parts, the highway question 
being dealt with first. About forty witnesses were called, the 
hearing lasted several days, and judgment was reserved over 
the Long Vacation. Early in October, the learned judge 
delivered judgment in favour of the public claim, and the 
case against the Duke was then taken. The first question to 
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be decidéd was where the burden of proof lay. It was agreed 
that, if the highway was dedicated after the last purchase for 
value, the defendant was liable, but not otherwise. The last 
purchase for value took place in 1782, but no one knew the 
date of dedication, which was presumed from long user. The 
purchaser contended that the words in s. 7, about purchase for 
value, amounted to a proviso or exception from the general 
rule, and that on the principle of The Glendarrock, L.R. 
1894, P. 226, it was for the vendor to prove that the exception 
applied. It was held, however, that the words were part of 
the covenant, breach of which must be proved by the purchaser. 
The purchaser then relied upon the following rule of evidence 
stated on p. 436 of Vol. 13 of Lord Hatspury’s “ Laws of 
England”: “ In considering the amount of evidence necessary 
to shift the burden of proof, the Court has regard to the 
opportunities of knowledge with respect to the fact to be 
proved, which may be possessed by the parties respectively.” 
She contended, and the learned judge agreed, that the vendor 
had much greater opportunity of knowledge about such a 
matter as dedication of a highway over the land he sold than 
she had, and it therefore required very little to shift the 
burden of proving dedication after a purchase for value. The 
evidence relied upon by the purchaser for this purpose was an 
estate map of 1802 and a tithe map of 1840, both of which 
showed other footpaths, but not the one in question. These, 
particularly the latter, were held enough to shift the burden, 
and, there being no other evidence, dedication was presumed 
to have taken place after 1782. The result was that the Duke 
was ordered to pay (a) the solicitor and client costs which the 
plaintiff had to pay to the Eastbourne Council, (b) the plaintiff's 
own costs, as between solicitor and client, in the action against 
the council, and (c) the difference between the value of the 
estate with the highway and its value without, this to be 
ascertained by an enquiry, if necessary. As, in addition to 
these damages, the Duke was ordered to pay the party and 
party costs of the plaintiff’s action against his Grace, and will 
have to pay his own costs, the absence in the conveyance of 
any reference to incumbrances has led to the vendor’s having 
to pay the solicitor and client costs of three parties, the party 
and party costs of one party, and a sum to be ascertained by 
still further proceedings if not agreed. 








Recovery of Maintenance Expenses 
from Pauper. 


A PAUPER who receives relief from guardians of the poor and de- 
fends, with the help of asilk and a junior, an action to recover 
the expenses, does not deserve much sympathy, but that does 
not prevent our doubting the soundness in law of a decision 
that the guardians have a good cause of action. The county 
court judge’s decision that they had none has been over-ruled 
by the Divisional Court in a reserved judgment of Acron and 
SaLTeR, JJ. (Pontypridd Guardians v. Drew, 18th March). 
In the court below it was found as a fact that the first weekly 
supply was intended by the plaintiffs as ordinary relief, and 
that the subsequent supplies were intended by them to be by 
way of loan, but that no intimation of this was made to the 
defendant, who received all the goods in the belief that he was 
obtaining ordinary poor relief. 

The plaintiffs put their case on three grounds: 
(1) @ loan in fact, (2) a statutory liability to pay, and 
(3) a common law liability. The first contention was 
very properly dismissed, as there was no evidence to justify 
it. As to the second, s. 58 of the Poor Law Amendment Act, 
1834, enables the Minister of Health to make an order declaring 
that relief may be given by way of loan, but the Relief 
Regulation Order, 1911, does not direct or declare that any 
relief given shall be considered as given by way of a loan if it 





is not expressly made as such, and this disposed of that 
contention. 

The ground which succeeded was the third. Although 
the various poor law statutes seem to show that Parlia- 
ment has legislated since the poor law began on the assump- 
tion that no common law right exists, the decided cases 
do not, so the court held, support this view. The case of 
Re Clabbon, 1904, 2 Ch. 465, which purports to follow West 
Ham Guardians v. Pearson, 1890, 62 L.T. 638, decides that 
where guardians supply necessaries to a person incapable of 
contracting—in that case an infant—they have the same right 
to recover payment as a tradesman has who voluntarily 
supplied goods to such a person. But it does not seem to 
follow that guardians can make a pauper pay for poor relief. 
Clabbon’s Case was followed by the Divisional Court in 
Birkenhead Union Guardians v. Brookes, 1906, 95 L.T. 359, 
where it was held that a pauper is liable at common law to pay 
for goods supplied to him as ordinary poor relief “ when he 
comes into money ”’ or “ when the time comes in which he is 
able to do it”: see also Islington Guardians v. Biggenden, 
1910, 1 K.B. 105. In Wandsworth Union Guardians v. 
Pharaoh, 1924, “ Poor Law Officers’ Journal,’’ May, 1924, 578, 
the Divisional Court decided that no proof of means was 
necessary. These authorities do not base the right of the 
guardians on any contract implied in fact. They base it on 
the view that, as the law imposes on infants and lunatics a 
liability quasi ex contractu to pay for necessaries supplied, so 
it imposes on a pauper (whether sane or insane, infant or 
adult) a liability quasi ex contractu to pay for ordinary poor 
relief. But, as the court pointed out, it is essential to such a 
liability that the circumstances are such that there will be a 
liability ex contractu if there is capacity to contract, and 
it is therefore difficult to see on what principle a liability 
quasi ex contractu on the part of a pauper can exist at 
common law. 

That Satrer and Acton, JJ., who fe’t bound by the above 
authorities to decide as they did, were not quite satisfied with 
their decision is shown by the remark that “ this important 
question may well receive further consideration.” It is to be 
observed that s. 16 of the Poor Law Amendment Act, 1849, 
provides that, ‘‘ where any pauper shall have in his possession 
or belonging to him any money, or valuable security for 
money, the guardians of the union within which such pauper is 
chargeable may take and appropriate so much of such money, 
or the produce of such security, or recover the same as a debt 
before any local court, as will reimburse them for the amount 
expended by them in the’ relief of the pauper during the 
twelve months prior to such taking and appropriation, or 
prior to such proceeding for the recovery thereof.” This 
section, which was inapplicable because the relief in question 

yas given in 1921, received consideration in Knaresborough 
Guardians v. Benson, 1918, 82 J.P. 260, which does not appear 
to have been cited in the present case. It was there held 
that the section gave no “ charge ’’ on the pauper’s property, 
but that was merely a procedure point. Clabbon’s Case, 
however, was dealt with, and Petersen, J., pointed out that 
it merely decided that s. 16 did not take away any common law 
right there might be. In Eggleton v. Newbiqgin, 1887, 
36 Ch. D., at p. 485, Currry, J., expressed the opinion that 
8. 16 prevented more than one year’s maintenance being 
recovered. 

Unless a case of this kind can be brought within the 
four corners of some definite common law doctrine, it 
seems to us to be creating bad law to allow such expenses to 
be recovered at common law, though no doubt the temptation 
to do so, where the defendant is able and morally bound to 
pay them, is great. If this recent decision is upheld, we see 


no reason why an old age pensioner who comes into a fortune 
should not pay back the pensions he has received up to the 
six years’ limit, but that proposition would probably startle 
the court considerably. 
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A Conveyancer’s Diary. 
(Continued from p. 498, supra.) 


Eight minor amendments to the L.P.A., 1925, are put forward 
in the Schedule. 
The first will clear up a point on. which 


pln there has been considerable discussion 
Bill —, (see p. 337, supra), namely, whether a 
, * fee simple subject to a right of re-entry 


is under the new law a fee simple absolute, 
and as such a legal estate, or a fee simple conditional 
and so incapable of subsisting as a legal interest. The 
amendment proposed is the addition to s. 7 (which declares 
certain defeasible interests to be legal estates), of a sentence 
declaring a fee simple subject to a legal or equitable right of 
entry or re-entry to be a fee simple absolute for the purposes 
of the Act. 

The second amendment to the L.P.A., 1925, proposes a 
redrafting of s. 26 (3). As redrafted the sub-section will 
make it clear that the trustees for sale must consult the 
persons entitled to the income of the trust property, and must, 
but only in so far as it is consistent with the general interest 
of the trust, give effect to the wishes of the majority (according 
to the value of their combined interests) of such persons, as 
under the provision now in operation a purchaser is not to be 
concerned to see that the provisions of the sub-section have 
been complied with. 

The third amendment also involves a redrafting, in this 
case of the second sub-section to s. 27. Section 27 (2) as 
it now stands refers to capital money arising under a “ dis- 
position’ on trust for sale. Reference to the definition of 
“ disposition” will show that it includes a “ conveyance ” 
a “ conveyance ” includes an assurance by any “ instrument ” : 
L.P.A., 1925, s. 205 (1), (ii); but an “ instrument ” does not 
include a statute unless the statute creates a settlement : 
ib. (viii). The object of the redrafting is to make it clear 
that the restriction on receipt of capital money by one trustee 
not being a trust corporation, applies to trusts for sale implied 
by law or imposed under some statutory provision, such, for 
example, as s. 35 (statutory trusts). 

An amendment to the sixth sub-section of s. 89 is made 
along the lines, advocated in “ A Conveyancer’s Diary,” p. 419, 
supra, and by Mr. Pollard on p. 424. The “ apportionment ” 
referred to in the sub-section is explained to include an 
equitable apportionment made without the consent of the 
lessor. The change contemplated will, when effected, render 
unnecessary the express power of attorney to be given in 
mortgages to convey or acquire the head term where the rent 
has been apportioned legally or equitably. 

It is proposed to make two amendments in Part II of the 
First Schedule. A proviso is to be added to the third para- 
graph, with a view to the protection of a purchaser of a legal 
estate from a trustee where there is a secret trust. Under 
para. 3 as it now stands the owner of a legal estate was on 
ist January last divested of his legal estate in favour of the 
person who was entitled to require such estate to be vested 
inhim. When this amending provision is passed the divesting 
under this third paragraph will not prevent the legal estate 
from being transferred in favour of a purchaser without notice 
of the trust if the documents of title relating to the estate 
are produced by the trustee or persons deriving title under 
him. Like all the other minor amendments this provision 
is retrospective. 

The other amendment to Pt. II of Sched. I refers to 
para. 7 (a). Its effect will be that nominal leasehold reversions 
held in trust for a mortgagee will not have become vested in 
such mortgagee,“ or persons deriving title under him,” under 
the vesting provisions of this part of the Schedule. This 
will apply whether “ or not,” the right of redemption subsists. 

Two amendments are also proposed in Pt. IV of Sched. I. 
The saving effected by para. 1 (10) of land contracted to be 








sold, and in respect of which a partition action was pending 
on Ist January last, from the operation of the general provision 
subjecting land held in undivided shares to a trust for sale, 
is only to operate if an order for a partition or sale is made 
on or before 30th June, 1927. And it is proposed that persons 
interested “in one half or upwards”’ of the land may apply 
under para. | (11), which enables proceedings in a partition 
action pending on Ist January last to proceed in the usual way 
or to be stayed, and the land vested in trustees for sale. 
The three amendments about to be made in the T.A., 1925, 
are :-— 
(1) The omission of the words “ disposition on” from 
2 (a) of s. 14, the object being to make it clear that 


a receipt is required to be given by two trustees or a trust 


8-s. 


corporation where there is a statutory trust for sale, for, 

as we have seen, that trust is not created by an “instrument.” 

(2) The provision that powers of attorney not executed 
within the United Kingdom can be filed within ten days after 
their receipt in the United Kingdom. This effects a most 
necessary amendment to the desirability of which attention 
has been drawn in our correspondence columns (see p. 382. 
supra.). 

(3) The substitution of the word “‘ and” for 
the sentence “ which may have accrued or been claimed,’’ 
ins. 26 (1). This means the restoration of the exact wording 
of the Law of Property (Amendment) Act of 1859, and 
ensures that distribution may safely be made unless there 
has been actua! claim made. 

An amendment corresponding to that affecting the 8.L.A., 
s. 39, and discussed in our last Diary, is proposed to be made 
in s. 3 of the Universities and Colleges Estates Act, 1925. 

In conclusion, it should be observed that another minor 
amendment to the 8.L.A., 1925, was proposed to the Bill in 
Committee of the House of Lords and was accepted. In 
addition, therefore, to provisions which we have explained, 
the Bill, as read a third time in the Lords, contains the 
following : . 

At the end of s-s. (1) of s. 31 of the S.L.A., 1925 (which 
deals with trustees of compound settlements), a paragraph 

‘‘ where there are trustees for the 


“or” in 


is inserted declaring that 
purposes of this Act of the instrument under which there 
is a tenant for life or statutory owner but there are no 
trustees for those purposes of a prior instrument being one 
of the instruments by which a compound settlement is 
constituted. those trustees shall unless and until trustees are 
appointed of the prior intrument or of the compound 
settlement, be the trustees for the purposes of this Act of 
the compound settlement.” . 
The effect of this amendment will be to make the cases 
where it will be necessary to apply to the court for the appoint- 
ment of 8.L.A. trustees, still rarer. 
(Concluded. ) 





Landlord and Tenant Notebook. 


A judgment of extreme importance to tenants, and espec- 
ially to agricultural tenants, was recently 


Covenant by delivered by the Court of Appeal in Lowther 
Tenant to Pay = v. Clifford (Tie Times, 27th March, 1926). 
Assessments, These premises had been let in 1834 for a term 
Impositions of seven yearsat a rent of £46 per annum, 
and Outgoings. On the expiration of the term, the tenant 

continued in possession as a yearly tenant 
at a rent of £46 per annum. The land in question was 


occupied as an orchard and market garden. In the original 


lease there was a covenant by the tenant “to pay all taxes, 
rates, tithes, assessments, impositions and outgoings now 
payable or hereafter to become payable by, or to be imposed 
upon either landlord and tenant in respect of the premises.” 
In 1924 the urban district council called upon the landlord 
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to pay a sum of £188 for work done upon the road on which 
the demised premises abutted, under the Private Street Works 
Act, 1892. This sum was duly paid by the landlord, who 
thereupon sought to recover the same from the tenant. 
Mr. Justice MecCardie, before whom the case came in the 
first instance (1926, 1 K.B. 185), held that the tenant was 
liable for the expenditure, and his judgment has now been 
affirmed by the Court of Appeal. 

Two main questions were raised in Lowther v. Clifford, 
viz.: First, whether the payment constituted an 
ment, imposition or outgoing ” within the contemplation of 
the lease ; and secondly, whether such a covenant is to be re- 
garded as attaching to yearly tenancies created after the deter- 


ee 
assess- 


mination of the original term 

To deal with the first point. From a consideration of the 
cases which attempt to throw light on the meaning of such 
words as “assessments,” “imposition,” “outgoing” when used 
in covenants similar to the one above, it would appear that the 
courts are inclined to give a very liberal interpretation of 
these terms in favour of the lessor and to the detriment of 
the lessee. As far as the words “imposition”’’ and “ out- 
going ’’ are concerned, these would appear to be practically 
synonymous, and they are probably to be distinguished from 
assessment ’’ on the ground that the latter, as Mr. Justice 
McCardie pointed out (1926, 1 K.B., at p. 188): “imports a 
payment regularly repeated, rather than one which is 
independent and casual.” Whatever may be the various 
shades of meaning to be attached to the above words, they 
have been held to include payments in respect of paving, 
reconstruction of drains, ete., under the Public Health Act, 
and also payments made under the Private Street Works Act. 
Mr. Justice McCardie, in Lowther v. Clifford, held that the 
paymer t was an “ assessment, imposition or outgoing ” within 
the contemplation of the covenant, and this view was affirmed 
by the Court of Appeal. 

A second point, however, was taken in Lowther v. Clifford, 
viz., that the covenant did not apply, since the tenancy was 
one from year to year. Reference on this point may be made 
to Harris v. Hickman, 1901, 1 K.B. 13. There premises were 
let with a similar covenant for three years at a rent of £70, 
the tenant continuing in possession as a yearly tenant on the 
expiry of the term. The landlords were served by the sanitary 
inspector of the district with an intimation, under s. 3 of the 
Public Health (London) Act, 1891, that the house was a 
nuisance in its then state. The landlords called upon the 
tenant to execute the work, and, on his refusing to do so, but 
before any notice under s. 4 of the above Act had been served 
requiring them to do the work, executed the work themselves, 
and brought an action against the tenant to recover the 
amount paid by them in respect thereof. Wright, J., held 
that since the owners had done the work voluntarily, and not 
under any obligation—since they had not waited for the 
service of a notice under s. 4—the expenditure was not an 
outgoing, and the learned judge further held that, having 
regard to the proportion which the expenditure bore to 
the rent, the covenant in question could not be regarded 
as having been imported into the yearly tenancy. “ It is not 
disputed,” said the learned judge (i., at p. 18), “ that the 
question what are the terms upon which a tenant holds over 
after the expiration of his tenancy is one of fact ; but at the 
same time there is a presumption that he does so upon such 
of the terms of the lease as are applicable to a yearly tenancy. 
There is a covenant to pay outgoings of this description 
applicable to a yearly tenancy. In the case of Valpy v. 
St. Leonards Wharf Co. (ib., C.R. 305), where there was a lease 
of a cottage from year to year at a rent of £20, Farwell, J., 
held that a covenant by the tenant to pay outgoings did not 
include the expense of paving a yard in obedience to a notice 
from the local authority at a cost of £58. He thought he 


ought not to impute to the parties an intention to include such 
an expenditure in the terms of a tenancy from year to year,” 








In Stockdale v. Ascherberg, 1903, 1 K.B. 873, however, 
Wright, J., held that the shortness of the term was no reason 
for putting a more limited construction upon the expression 
“ outgoings’ than that which would have been put on it 
if the lease were for a longer period. There premises had been 
let for three years at a rent of £55 under an agreement 
containing a clause whereby the tenant agreed to pay “ all 
taxes, rates, assessments, outgoings, etc.’’ During the 
continuance of the tenancy a notice was served on the landlord 
by the urban district council, under the Public Health Act, 
stating that a nuisance existed upon the premises and requiring 
the landlord to abate it. The cost of the necessary work, in 
order to comply with the above notice, was £83 10s. 3d., but 
Mr. Justice Wright nevertheless held that the tenant was 
liable. On appeal the Court of Appeal affirmed the decision 
of Mr. Justice Wright. This case would appear clearly to 
have decided that the length of the tenancy is immaterial 
at any rate where there is a tenancy greater than a 
yearly tenancy; and perhaps Harris v. Hickman and 
Valpy’s Case are to be distinguished, if at all, on the ground 
that the tenancy in those cases was a yearly tenancy. 
However that may be, it may now be regarded as clear law 
from the decision of the Court of Appeal in Lowther v. Clifford 
that the excess of the expenditure over the yearly rent is to 
be regarded as immaterial even in cases where the tenancy is a 
yearly one. 

The result of the above decision would therefore appear to 
be that such a covenant for the payment of assessments, 
impositions and outgoings will, in the absence of express 
intention to the contrary, be imported in the terms of a yearly 
tenancy, and that, even in the case of such yearly tenancies, 
the proportion which the expenditure might bear to the rent 
will be immaterial. The underlying principle would appear 
to be that expressed by Collins, M.R., in Stockdale v. 
Ascherberg, 1904, 1 K.B., at p. 450, where the learned Master 
of the Rolls said : “ If a tenant makes an agreement in perfectly 
clear and unambiguous terms, that he will bear all outgoings, 
I do not see how we can throw aside the plain meaning of the 
language used, and introduce some limitation of that meaning, 
which it would be very difficult, if not impossible, to define.” 








LAW OF PROPERTY ACTS. 
Points in Practice. 


Questions from Annual Subscribers are invited and will be 
answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor and Manager, “The Solicitors’ 
Journal,’’ 94-97, Fetter Lane, E.C.4. The name and address 
of the Subscriber must accompany all communications, which 
should be typewritten (or written) on one side of the paper only 
and be in triplicate. 








SEARCHES. 

220. Q. In the past it has been usual on a purchase of realty 
to search against the vendor only if he acquired the property 
by purchase. Will this be sufficient in the case of persons 
appearing on the title after 1925? A land charge will only 
appear against the name of the person who was the estate 
owner at the time of the registration, and a subsequent search 
against persons deriving title under him will reveal nothing. 
If a certificate of search on the occasion of each transaction 
after 1925 is not abstracted, and there is no compulsion on the 
vendor’s solicitors to show them on the abstract, it would 
appear to be necessary to search against each estate owner 
since 1925, and in course of years this may be rather a 
formidable and expensive undertaking. 

A. The statements as to the new law made in the question 
appear to be correct, but, as a practical matter, if anyone 
buying a property obtains an official certificate of search 
against his immediate vendor, as he should, he would be very 
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foolish to withhold it from his own purchaser and thus place 


obstacles on an easy sale. Having regard to s. 17 (3) of the 
L.C.A., 1925, these certificates are really documents of title, 
and the practice should be to treat them as such. 

Restrictive CoveNANts—ANTE-1926—REGISTRATION. 

221. Q. Property outside the compulsory registration area 
is subject to certain restrictive covenants imposed prior to 
31st December, 1925. Am I right in assuming— 

(a) On a sale after January, 1926, where the property is 
expressed to be conveyed subject to the stipulations (but 
without any covenant by the purchaser to perform same) 
registration under the L.C.A. is unnecessary ? 

(6) Where the purchaser covenants to observe and perform 
the stipulations (although imposed prior to the Act) same 
requires registration ? 

A. (a) Yes. The covenants run with the land as against a 
purchaser with notice, see L.P.A., s. 2 (5) (a). But it is 
suggested it would be very unwise to forego an indemnity 
which the purchaser, if required, would be bound to give if 
the vendor was covenantor, see Re Poole and Clark’s Contract, 
1904, 2 Ch. 173. 

(b) No, the purchaser’s consent is not a restrictive covenant 
at all, but a mere covenant of indemnity : Re Poole and Clarke’s 
Contract, supra. See also answers to Q. 135, p. 360, and 
173, p. 420. 


COPYHOLDS—SURRENDEREE ENTITLED BUT NOT ADMITTED— 
Fines AND FEEs. 

Q. Under his will, H.B. (who died 11th May, 1908), 
devised (inter alia), subject to a life interest for his widow, a 
close of mixed freehold and copyhold land to his son A.B. 
The trustees were admitted tenants of the copyhold here- 
ditaments on the 2nd November, 1909, and on the death of 
the widow in 1914 all the freehold hereditaments comprised in 
the devise were conveyed to A.B. by the trustees, and a 
surrender, duly stamped, was passed on the 10th January, 
1914, surrendering the copyhold portion of the land to the 
said A.B., but the surrender was never carried in to the 
steward of the manor, and no admission obtained and no fees 
paid therefor, and the surrender is still in the possession of 
A.B. A.B. has been in occupation and possession of the land 
in question ever since the death, in 1914, of his mother, the 
life tenant. Please state :— 

(1) If, under the L.P.A., the legal estate, by virtue of the 
said surrender or otherwise, is now vested in A.B. and if his 
title is complete without endorsement of such surrender by the 
steward or payment of fine and fees ? 

(2) If the legal estate is not so vested in A.B., what steps 
should be taken for A.B. to complete his title ? 

The steward of the manor takes the view that the legal 
estate is now vested in the surviving trustee of the will of 
H.B., and that to put the title in order he should either 
execute a vesting assent or a deed of conveyance of the 
property to A.B. 

A. The surrender never having been presented for enrolment, 
the surviving trustee of H.B. was tenant on the rolls on 
31st December, 1925. By virtue of the L.P.A., 1922, 12th Sch., 
para. 8 (a), the estate in fee simple vested in him “ subject as 
provided in this schedule.” But by virtue of para. 8 (g) the 
vesting would appear to shift to A.B. The further question 
whether fines or fees are payable is one of extraordinary 
difficulty, having regard to the way the Act, as amended by 
the L.P. (Amend.) Act, 1924, is framed. The provisos (vi) 
to (ix) printed after sub-para. (e) of para. (8), supra, deal with 
fines and fees. If they qualify (e) only, they have no applica- 
tion here. If they qualify (a), as from the generality of their 
terms they appear to be meant to do, the further question rises 
whether they qualify (g) added, in accordance with the 
Amendment Act (2nd Sch., para. 4 (2) ) after the provisos. 
Until the court has decided, no one can say with certainty 
what is the correct view, but the advice is given here 


999 


ee 





that the provisos apply, and that therefore No. (viii) 
frees A.B. from fines and fees. The fee simple already 
being vested in A.B. at the commencement of the L.P.A., 
1925 (see s. 202), does not shift again, otherwise the 
second sentence of para. 3 of Pt. II, Sch. I, of the L.P.A., 1925, 
would appear by implication to attach the fines and fees. 
But, even if not applicable, it does not render the problem 
easier. 


MorTGAGE—MorTGAGOR RETAINING DEEDS—ENDORSEMENT 
oF NoTIcE ON Last CONVEYANCE—EFFECT. 

223. Q. A Building Society in 1925 made an advance 
to a builder on a single house erected by him on part 
of a larger plot of land. The conveyance to the builder 
and prior deeds are retained by him, an acknowledgment and 
undertaking being given in the mortgage, and an endorse- 
ment of the mortgage being made on the conveyance to the 
builder. Is this sufficient protection to the mortgagees or 
should they register their mortgage as a legal mortgage, not 
being a mortgage protected by deposit of documents under 
s. 10 (1), class C (i), and (7) of the L.C.A., 1925 ? Apparently 
registration is optional, but it has been suggested that a 
subsequent purchaser from the mortgagor could ignore the 
endorsement on the conveyance to the mortgagor in the 
absence of registration. 

A, The position will depend on whether the mortgage vested 
the land in the Society, and therefore came within the L.P.A. 
1925, 1st Sched., Pt. VII, 1, or was a mere charge, see answer 
to questions 110 and 144, pp. 320, 362, ant’. If the former 
is the case, the mortgagees are protected by the L.P.A., 1925, 
8. 2 (5) (c), but they can also register under the L.C.A. as 
suggested. Thus they should be sufficiently protected. 
If, however, the mortgage is a mere charge it comes under 
the L.C.A., 1925, s. 10 (1), class C (iii), and is not registrable 
unless conveyed after 1925. In such case the mortgagees are 
in a less favourable position than previously, and may be 
recommended either to require the deeds to be handed to 
them, or to transfer their security (which can then be registered) 
or enforce it. 


Serrtep Lanp—Vestine Deep—Form. 

224. Q. At the date of a strict settlement in 1869 there 
were two terms of 1,200 and 1,300 years existing for securing 
moneys raised on mortgage. These still exist on Ist January, 
1926. Under a power in the settlement two terms of 1,400 
and 1,500 years were created subsequently to the settlement 
for securing moneys actually raised on mdrtgage and these 
also still exist. The estate owner is tenant in tail in possession 
under the settlement. In preparing the vesting deed should 
reference be made to the existence of these two classes of 
charges in accordance with the note to Form No. 1 in the 
Ist Sched. to the Act, as it appears that neither of them can 
be overreached by the estate owner? Are the terms of years 
increased to 3,000 years by the L.P.A. ? 

A. The terms of years, though no doubt created for the 
benefit of portioners or annuitants, are vested in mortgagees 
who have advanced the money to be raised, and the tenant in 
tail can only deal with the settled !and, subject to them; see 
S.L.A., 1925, s. 72 (2). Reference must certainly be made to 
these charges in the vesting deed, for the estate to be vested 
in the tenant in tail is subject tothem. The 3,000 years term 
is vested in mortgagees by Pt. VII of the Ist Sched. to the 
L.P.A., 1925, in lieu of a legal estate in freeholds previously 
vested in them. But if they have no freehold estate their 
security remains unchanged. 

ConveYANCE—LEASEHOLDS—“ GRANT.” 

225. Q. Inasmuch as “all interests’ in land lie in grant 
and mortgages which are now leaseholds are inthe Schedules 
to the L.P.A., 1925, purported to be “conveyed” is not the 


word “ convey ” the appropriate word transferring leaseholds 





instead of “assign” ? 
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would be more elegant, and would at 
once incorporate ss. 62, 63 and 76 of the L.P.A., 1925, without 
an intermediate sté p. The compilers of precedents, adopted 
to the new Acts, however, apparently prefer to adhere to 
An leasehold, in whatever 
“an assurance of property or of an interest therein ” 
within s. 205 (1) (ii) of the 


A. Yes, 


possibly it 


ee "iw 

assign. assignment of a 
form, is 
and therefore a 


L.P.A., 1925. 


LESTRICTIVE 


‘ conveyance ”’ 


COVENANTS—EXISTING CONTRACTS FOR 
SALE—REGISTRATION. 

226. Y. Contracts were entered into prior to 1926 for the 
each plot having a separate contract 
The contracts were in printed form 
of restrictive covenants, and the 
conveyance to the purchaser should 
his heirs and assigns, 


sale of about 150 plots 

to a different individual. 
and contained schedule 
ts stated that the 
contain a covenant by him for himself, 
and so as to bind all future owners of the land with the vendors, 


contrac 


their successors and assigns, to observe and perform the 
stipulations and conditions set out in the schedule. As the 
contracts were entered into before 1926. is it necessarv to 


register the covenant itself, having regard to the L.P.A., 1925, 


8s. 2, s-s. (5), but seeing that the contract itself will become 
merged in the conveyance ? 
A. Until conveyance the restrictions in the contract only 


bound the purchaser in equity, under the old law, if let into 


possession, and the ame applies to the new law, for a person 


entitled to the benefit of a contract to pure hase land on 
Ist January, 1926, did not obtain the legal estate in it under 
the L.P.A., 1925, Ist Sch., Pt. II, see para. 7 (j). The 
covenants will therefore be contained in the conveyances to 
be executed this year and will bind the purchasers, who, on 
conveyance, but not before, will become estate owners and so 
can have land charges registered against them, see L.C.A 
1925, s. 10 (2). If the restrictive covenants were not ¢ ontained 
in the conveyances the purchasers would not be bound by the 
agreements to enter into them, which would be deemed 
waived. In the circumstances s. 2 (5) of the L.P.A., 1925, 
would not apply after conveyance in any case, and the 
covenants should therefore be registered 

UNDIVIDED SHares—TRusTEES—SALE TO ONE TENAN1 


IN COMMON 
27 


227. Y. A and B were partners, their business premises being 
long leasehold, conveyed to them as tenants in common in 
equal shares. B died in De In pursuance of the 
articles of partnership \ has give! the executors of B notice of 
his intention to purchase the of B. Under B’s will 
(appointing executors and trustees, three number), 
share in the partnership assets falls into residue, in which two 
of the executors beneficially interested to the extent of 
two-thirds. 

(1) In whom does the 
necessary to convey the deceased's share in the leaseholds to 
the surviving partner ? 

(2) If the surviving partner and the executors of the will are 
appointed trustees for si surviving partner—as such 
trustee—join in a sale to himself (as the trustee would thus 
be buying trust property)? Part 4, Sch. 1, L.P.A., 1 (2), 
appears to apply only to the entirety held beneficially. 

(3) Who can appoint trustees for sale ? 

(4) If the property vests in the Public ' 
be requested to act), can the appointment be made without his 
knowledge ? 

A. The case not being included in the L.P.A., 1925, Ist Sch., 
Pt. IV, para. 1 (1) to (3), the premises vested on Ist January, 
1926, under para 1 (4) in the Public Trustee, but liable to he 
divested under | (4) (iii). If it is not desired that he should 
act “ persons than an undivided half of the 
land” must appoint trustees. Thus A, with the executors 
beneficially ted, new trustees for sale. 


ce mber last 


share 
in s’s 
are 
and what steps are 


propert Vv vest, 


ile, can the 


I'rustee (who will not 


interested in more 


interes can appoint 


A could be appointed notwithstanding that he is an appointor 








under s. 36 (1) of the T.A., 1925, but if appointed could not, 
even bona fide, sell to himself. But the opinion is here given 
that any purported sale by the trustees, acting as mere agents 
of A and the executors and exercising no discretion of their 
own, would not be a sale within their trust. The land can 
only be freed from the trust for sale by its genuine exercise 
or under s. 23 or s. 28 (3) of the L.P.A., 1925. Section 28 (3) is 
inappropriate, at least until B’s estate is wound up, and may be 
so then, nor can s. 23 be invoked unless everybody interested 
concurs. The position is therefore one of a little difficulty, but 
it is suggested that the executors should sell B the deceased’s 
share in the proceeds of sale, and that then B could call for a 
conveyance from the trustees for sale to himself and put an 
end to the trust for sale under s. 23. Some difficulty might be 
raised as to the recital of B’s equitable title, but it is submitted 
that it would be on the same footing as the recital of the 
equitable title of new trustees to a trust mortgage. Property 
which has become vested in the Public Trustee under para. 1 (4) 
supra, automatically and without his knowledge may be 
divested from him without his knowledge. Certainly on 
Ist January last the Public Trustee can have had no sort of 
idea of the extent of his holdings. 
UNDIVIDED SHARES—TRUSTEES. 

228. Q. Prior to 1925 an undivided moiety of certain 
hereditaments was vested in A in fee simple upon trust either 
3, the owner of the other undivided moiety, 
or otherwise to sell, with power to mortgage or exchange, 
and until sale to concur with the other owner in letting and 
managing and to hold the proceeds of sale and half the net 
income upon the trusts of another indenture purposely kept 
off the title, under which C is entitled for life to the income of 
the invested proceeds of sale of the half share and the half 
share of income of the entirety till sale, but no person is at 
present absolutely entitled in remainder. In 1925 B con- 
veyed the other moiety to A upon like trusts for sale and with 
like powers of letting, ete., and to hold proceeds of sale and 
half income in trust for B, his executors, etc. Neither deed 
nominates any person to appoint new trustees. 

Is A a trustee for sale of the entirety so that he and another 
person to be appointed a trustee with himself can sell ? 

A. On 3lst December A held the entirety of the heredita- 
ments mentioned upon trust for sale and until sale to pay the 
income in undivided shares to B and C. This being so, the 
case is excluded from the L.P.A., Ist Sched., Pt. Il, by 
para. 7 (f) thereof, and the land remains vested in A both under 
the previous dispos tions and Pt. 1V para. 1 (1) of such schedule. 
To sell and give a receipt for the purchase money, he must 
appoint a co-trustee to act y om if under s. 36 () of the 
T.A., 1925: see s.14 and L.P.A., 1925, s. 27 (2). The opinion 
here given is that both the aah and statutory trusts for 
sale are operative, and that the trustees’ powers of postpone- 
under the express trusts and the Act 


in concurrence with 


ment, management, etc., 
are cumulative. 
MorteaGe—Receipt—BvILpine Society. 

229. Q. Where an Incorporated Building Society provides 
by its rules the form of receipt which shall be endorsed on a 
mortgage to the Society, when such mortgage is discharged 
(such form being longer than those given in the Building 
Societies Acts), the question has arisen as to how far the 
position is affected by the L.P.A., 1925. Under s. 115 the 
new provisions are made to apply to Building Society mortgages 
in substitution for former statutory provisions, provided the 
receipt is executed in the manner required by the Building 
Societies Act. It is not clear what is meant by this, and 
whether such mortgages should now be discharged by using 
the form provided by the rules of the Society or the form under 
the new Act. 

The elements of this problem are discussed “A 
Conveyancer’s Diary,’ p. 397, ante. Some doubt may be 
expressed whether, if the receipt of the Building Society in 
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question substantially differed from that contained in the 
Schedule to the Act of 1874, it would have the effect pre- 
scribed by s. 42. However, if that form is substantially 
incorporated, extra words which did not purport to qualify 
or cut down or modify those of the statute would no doubt 
be held to be mere surplusage. Now, s. 115 (9) of the L.P.A., 
1925, so far modifies s. 42 of the Act of 1874 that, if the receipt 
conforms with the sub-section, it need not be in the form in 
the Schedule of the Act of 1874, but must be “executed ” 
in the manner required by the statute relating to the Society. 
As to the word “executed” as thus used, see answer to 
(). 182, p. 439, ante. The opinion is here given that “‘ executed ”’ 
involves the requirement of the seal and countersigning by 
the secretary or manager as indicated in s. 42, swpra, and that 
any intelligible form of rec*ipt will suffice provided it fulfils 
this requirement, and also the requirement of the name of 
the payer contained in s. 115 (1) of the L.P.A., 1925. But 
if the rules prescribe a form of receipt which also fulfils the 
above requirements, this form should be used. The questioner 
will no doubt have noted that s. 115 (2) changes the law as 
laid down on Fourth City, etc. v. Williams, 1879, 14 C.D. 140. 


Bare TRUSTEE-——-PARTNERSHIP. 

230. QY. In the year 1919 a brother and sister executed a 
deed of partnership in connexion with a farming business. 
In May, 1920, a freehold house was purchased with partnership 
moneys, but conveyed to the brother only. In July, 1924, 
the brother died, and letters of administration to his estate 
were granted to his sister, the surviving partner, and his 
surviving brother, two of the next-of-kin. The freehold 
house has not been sold, but in the affidavit of Inland Revenue 
passed on the brother's death, the half share of the purchase 
money paid for the freehold house was included as part of 
his estate and has been distributed amongst the next-of-kin. 
The sister distributed amongst the next-of-kin one equal 
half share of the value of the farming stock, and the other 
assets of the partnership, including a half share, as stated 
above, in the freehold house, and she is still carrying on the 
farming at the original place of the partnership business. 
The other next-of-kin have all executed a release to her. 
What should now be done in order to vest the freehold house 
in the sister? Will the legal estate in the entirety of the 
property vest in the sister under the L.P.A., 1925, Ist Sched., 
para. 2 (3) without conveyance ? 

A. From the statement made it is assumed that the freehold 
was to be partnership property and to vest in equity in the 
sister as surviving partner after the brother's death, she 
accounting to his estate for the purchase-money advanced 
out of his share of the partnership moneys. If so, she and her 
co-administrator held tie property upon trust for herself 
absolutely on 3lst December, 1926, and the legal estate 
vested in her without conveyance in accordance with the 
provision in the L.P.A., 1925, above quoted. 


SETTLED LanpD—TRUSTEES—SALF, 

231. Q. A testator who died some years ago, by his will 
appointed his wife and two other persons to be his executors 
and trustees (including them for the purposes of the C.A., 1881, 
s. 42, and for the 8.L. Acts, 1882 to 1890). All proved, but 
the widow is now the sole survivor. The testator gave certain 
property in trust for his widow for life and to fall into residue 
after her death, but declared that 
might, with the written consent of the widow, sell the property 


in her lifetime, and the proceeds should form part of his | 


residuary estate. The testator continued by giving to his 
trustees all his estate, including specifically the said property, 
but subject to the widow’s interest therein as aforesaid, on 
trust for sale and conversion, with trusts appertaining to the 
proceeds. 
should be competent to act for all the purposes of the said 
Acts, including the receipt of capital money. The widow now 
desires to sell the said property, and the following points 


his trustees or trustee | 








He declared that a sole trustee for the time being | 


| 


arise: (1) In what capacity shall she convey, i.e., trustee, 
tenant for life or personal representative ? (2) If, in view of 
s. 108 of the S8.L.A., 1925, she can only convey as tenant for 
life, a vesting deed or assent is apparently required ? (3) Is the 
appointment of an additional trustee essential and if so should 
the appointment precede the vesting deed ? 

A. (1) The sale must be by the wife as tenant for life, her 
power to sell as trustee being transferred to her as tenant for 
life by the 8.L.A., 1925, s. 108 (2). She will convey as tenant 
for life, but possibly the reference in the question is to the 
words implying the statutory covenant under s. 76 of the 
L.P.A., 1925. In the absence of stipulation, a purchaser 
would probably still require the “ beneficial owner * covenant 
with the usual restriction, and some of the precedents are so 
framed. Statutory owners who were mere trustees, e.g., for 
an infant, would of course covenant as such. For a note 01 
the subject, see Enc. F. & P. Vol. xv., p. 790, note ll. See also 
General Conditions of Sale, No. 25 (3). (2) A vesting deed is 
necessary as a condition precedent to sale: see S.L.A., 1925, 
s. 13. (3) Yes, for one trustee only cannot give a receipt for 
the proceeds of sale: see T.A., 1925, s. 14 (2), S.L.A., s. 94 (1). 
By s. 94 (2) it would appear that a single trustee can exercise 
all other powers under the Act, including the execution of a 
vesting deed, but the appointment of the additional trustee 
before the execution of the vesting deed would certainly be 
the preferable course. 

CopyHoLps—PRODUCTION OF ASSURANCES TO STEWARD. 

9:2. Q. Pending a decision of the court as to whether, or 
not, our local manors are within the proviso at the end of 
para. 13 of the 13th Sched. to the L.P.A., 1922, the extinguish- 
ment of the manorial incidents is in abeyance, and meanwhile 
all assurances of enfranchised land must be produced to the 
steward pursuant to s. 129. He claims to be entitled not 
only to the prescribed fee of 10s. 6d. for the certificate, but also 
to an extra fee governed by the length of the assurance, and 
equal to the fee formerly chargeable for enrolling a surrender 
of equal length, granting admission thereon .and furnishing 
a court copy thereof. He enrols the assurance at full length, 
but, of course, neither grants admission nor furnishes the 
court copy. We have suggested that he should merely make 
a note of the change of ownership effected by the assurance. 
Is the steward entitled (a) to the whole of this extra fee ; or 
(6) to enrol the assurance at full length, and to charge the 
customary fee for same; or (c) to no fee at all in addition 
to the 10s. 6d. for the certificate ? Is a mortgage (1) by way 
of legal charge, or (2) by deposit of title deeds, of enfranchised 
land “ an assurance ” within s. 129 of the L.P.A., 1922 ? 

A. The steward’s claims are regulated by the Enfranchised 
Land (Steward’s Fees) Regulations, 1926; W.N. (1926), p. 76. 
The 10s. 6d. fee for endorsement of certificate is in addition 
to other fees: see Pt. III, rr.10, 11. If there was a customary 
fee in respect of a given transaction before 1926, that fee will 
be payable: see r. 2, and see also rr. 3-5. Otherwise Pt. Il 
is applicable. If there is any doubt as to the fee, the steward 
should be asked to point out the rule under which he claims. 
As to when the assurance exceeds fifteen folios and no custom- 
ary fee would have been chargeable, see “ extra fees,”’ proviso iii 
of the rules. The steward must not charge more than he 
would have before 1926 (except for the 10s. 6d. for endorsement 
of certificate under r. 11), but otherwise the fees are as regulated 
inrr.7to9%. On the face of it, the steward’s contention would 
seem to be in accordance with the rules. The opinion has 
previously given ((). 183, p. 439, ante) that, if a 
a steward overcharges, the excess can be recovered in a county 
court. The definition of “‘ assurance,” in s. 129 (9) of the 
L.P.A., 1922, is not complete, but, supplementing it by its 
ordinary meaning of “ something which operates as a transfer 
of property ” (see Re Ray, 1896, 1 Ch. 468, at p. 476), the 
opinion is given here that neither a mortgage by way of legal 
charge under s. 87 of the L.P.A., 1925, nor one by deposit of 
title-deeds is an “assurance” because the property subject 


been 
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to it, though charged and liable in certain events to be trans- 
ferred, is not actually transferred by the memorandum of 
charge. If this view is right, enfranchised copyholders can 
avoid fees on mortgage by resorting to s. 87 rather than s. 85, 
which provides for a mortgage by the demise of a term, and 
is therefore an assurance. It is arguable on the other hand 
that, since every charge is a “ conveyance ”’ within the L.P.A., 
1925 (see s. 205 (1) (ii) ), every charge must also be an “ assur- 
ance,” but the opinion preferred here is that the ordinary 
meaning of the word “ assurance ” must prevail. 


CopyHoLDS—EXTINGUISHMENT OF MANORIAL INCIDENTS. 


233. Y. Forms of compensation agreement and receipt 
are given in the 13th Sched. to the L.P.A., 1922, and s. 138 (11) 
states that they may be used “ with such variations as the 
circumstances of each case may require, and shall be deemed 
sufficient in the cases to which such forms apply.” In our 
local manors, the grantees of derivative interests were admitted 
as copyholders, and there are many ex-copyholders each 
owning a single house of small value. To lessen the expense 
of extinguishing the incidents in such cases, it is desired, 
and the steward is willing, that the payment of the compensa- 
tion be evidenced by the receipt only, to be endorsed (with 
necessary alterations) on the court copy of the last admittance 
on the court rolls. Would this effect the result desired ? 
If so, might the receipt be signed on behalf of the lord by the 
steward, either as such, or under a general power of attorney 
in that behalf given to him by the lord and his trustees (if 
any) ? . 

A, There must at least be an agreement between lord and 
tenant as to the compensation money: see L.P.A., 1922, s. 138 
(1)(@). The lord may act by his steward and is deemed to do so 
unless he gives notice otherwise: see Manorial Incidents 
(Extinguishment) Rules, 1925, r. 29 (2). Therefore the docu 
ment, to prove the extinguishment of manorial incidents, must 
shew (1) that lord and tenant have agreed on a particular 
sum of money as compensation ; (2) that that sum has been 
paid. The proposed endorsement would be valid if it fulfilled 
the above conditions, but not otherwise. The form given in 
the 13th Sched. to the L.P.A., 1922, is not, of course, obligatory. 
Having regard to s. 129 (2) (b) and r. 12 of the above rules, 
the opinion is given that it would be safer to make actual 
payment to the lord, unless he is absolutely entitled and 
authorizes the steward to receive it by power of attorney. 
TRUSTEES FOR SALE. 


Unpivipep SHarEs—CopyHo.Lps- 


234. Q. On the 15th August, 1910, A, B, C, D and E were 
admitted as tenants in common to certain copyhold here- 
ditaments, each being therefore entitled in his or her own right 
to a one-fifth share. D died on the 25th August, 1924, and 
his widow, X, was on the 31st December, 1925, duly admitted 
as tenant to deceased’s one-fifth share in the copyhold here- 
ditaments. E resides in Canada. It has now been agreed 
that the property be sold and a purchaser has been found 
willing to buy. It is desired that the Public Trustee be not 
asked to act in the matter, since the parties concerned would 
wish to sell without his intervention. Would it be possible 
that a majority of the owners, say A, B, C and X, appoint 
trustees and vest the property in them by one deed ? What is 
the correct procedure to adopt in connexion with the sale 
from the vendors’ point of view ? 

A. By para. 8 (a) of the 12th Sched. to the L.P.A., 1922, and 
having regard to s. 1 (1) (b) of the Interpretation Act, 1889, the 
enfranchised estate would have vested in A, B, C, X and E as 
tenants in common on Ist January, 1926, if proviso (iv) of that 
paragraph did not apply. If it did apply, the land would 
vest in the Public Trustee by virtue of s. 10 and the 3rd Sched., 
para. 1 (4). If it did not apply, however (see answer to 


(). 196, p. 461, as to this), the same result ensues by virtue of 
8. 202 of the L.P.A., 1925, and the Ist Sched., Pt. IV, para. 1 (4). 
The Public Trustee can be divested by the appointment of new 
trustees by “ any persons interested in more than an undivided 





half of the land or the income thereof ” under para. 1 (4) (iii). 
Thus A, B, C and X may appoint trustees, themselves or some 
of themselves if they like, under s. 36 (1) of the T.A., 1925, 
and may vest the property in such new trustees upon the 
statutory trust for sale in accordance with para. 1 (4) (iii), 
supra, and s. 40 of the T.A., 1925. When the property is so 
vested in the new trustees the sale will proceed in the usual 
way, their appointment being the last title deed. If the 
manorial incidents are not previously extinguished, the 
conveyance by them is subject to the provisions contained in 
8. 129 of the L.P.A., 1922. 
Heir AND PERSONAL REPRESENTATIVE—SALE BY. 

235. Q. A B, a married woman, died in the year 1905 
seised in fee simple as her separate property of certain land 
in Kent, leaving her husband entitled thereto under the 
custom of gavelkind as tenant by the curtesy to a moiety for 
life and widowhood and one son, then an infant, entitled as 
heir-at-law according to the said custom. The husband took 
out letters of administration in the year following and enjoyed 
one moiety of the rents and profits until his death in the 
year 1917. The son came of full age in 1918 and as heir took 
out letters of administration of the unadministered estate of 
A B in May, 1925. He has since had the land divided into 
building plots, subject to certain stipulations, some of which 
plots were sold and the conveyances thereof executed in the 
year 1925, he then conveying in a dual capacity, first as 
personal representative of A B, and then as beneficial owner. 
All debts, funeral and other expenses of the said A B have 
been doubtless long since discharged. In view of the new 
Law of Property Acts, it is submitted that, with regard to the 
remaining plots unsold, or whose sales have not been completed, 
that the heir as personal representative of A B should sign 
an assent, assenting to the vesting in himself as sole beneficiary 
in fee simple of such remaining plots. Then the conveyances 
thereof would be executed by him in his capacity only as 
beneficial owner. Is this so ? 

A. Before 1926 a person could not convey land to himself 
(as he can now under s. 72 (3) of the L.P.A., 1925), and there 
could be no better evidence that the administrator-heir had 
assented to the descent of land to himself than his dealing 
with it as absolute beneficial owner. In the circumstances 
mentioned it seems hardly likely that a purchaser would raise 
a difficulty as to the heir’s absolute title, but, were he to do so, 
it could be overcome by a conveyance or written assent by 
the heir as administrator to himself as heir under the L.P.A., 
1925, s. 72 (3), supra, and thé A.E.A., 1925, s. 36 (4) and (12), 
or he could sell as legal personal representative under 
s-ss. (8) and (12). Thus he should have no practical difficulty 
in dealing with the estate. 

CopyHotps—Quir Rents. 

236. Q. In many parts “Surrey Freeholds”’ (correctly 
described as frecholds) are subject to quit rents and heriots. 
It is assumed that they are altogether outside the L.P.A., 
1922. Is this so ? 

A. If the freehold is in the tenant the land is not copyhold 
within the L.P.A., 1922, see s. 189. The Act, however, pro- 
vides for the extinguishment of the manorial incidents saved 
by s. 128 (2) as affecting land other than copyhold, see s. 138. 
The quit-rents and heriots are therefore subject to Pt. II of the 
13th Sched.; see paras. 7, 8 and 11. Section 191 of the 
L.P.A., 1925, might perhaps also be called in aid in redeeming 
the quit-rent, but it is to be presumed that, in view of para. 11, 
supra, the Minister would not certify for less than twenty 
years’ purchase. 





YORKSHIRE SPRING ASSIZE. 

Commission Day for the Yorkshire Spring Assize at Leeds 
has been fixed for Monday, 3rd May. The judges are Mr. 
Justice Rowlatt and Mr. Justice Wright, and both civil and 
criminal business will be taken. 
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Correspondence. 


Trust Corporations. 


Sir,—The statement in cl. 3 of the Law of Property 
(Amendment) Bill that the term “ Trust Corporation ” includes 
certain defined bodies is, it is submitted, merely supple 
mentary, and the full definition of a Trust Corporation is 
as follows :— ° 

A company incorporated by special Act or Royal Charter 
having its place of business in Great Britain or Northern 
Ireland and empowered by its constitution to act as trustee 
under wills and settlements and as executor and administrator. 

A company having a share capital for the time being issued 
of not less than £250,000, of which not less than £100,000 
shall have been paid up in cash having its place of business 
in Great Britain or Northern Ireland, and empowered by its 
constitution to act as above (Public Trustee (Custodian 
Trustee) Rules, 1925). 

To these definitions are added by the Bill :— 

(1) The Treasury Solicitor. 
(2) The Official Solicitor. 
(3) Persons holding other official positions prescribed 
by the Lord Chancellor. 
(4) In relation to charitable, ecclesiastical and public 
trusts :-— 
(i) Local or public authorities prescribed by the Lord 
Chancelior ; 
(ii) Any other corporation constituted under the laws 
of Great Britain or Northern Ireland which satisfies the 
Lord Chancellor that it acts as a gratuitous trustee. 


| 
| 





It will be appreciated that the definitions added by the Bill 
do not, except in relation to the special business of the Treasury | 
Solicitor and of the Official Solicitor, provide a trust corpora- | 


tion for private trusts. For finding out who is a trust cor- 
poration for such trusts, reference must still be made to s. 205 
(1) (xxviii), L.P.A., 1925, and the answer is the Public Trustee, 
a corporation appointed by the Court to be a trustee in any 
particular case, or a trust corporation as defined above. 
In relation to the new Acts, trust corporations can fill the 
following offices :— 
(1) Act as sole trustee of dispositions on trust for sale ; 
(2) Act as sole trustee for the purposes of the S.L.A. ; 
(3) Take over from personal representatives infants’ 
legacies ; 
(4) Be appointed as ad hoc trustee for over-reaching 
equitable interests ; 
(5) Take a grant of probate (s. 161 (1) (a), J.A.); 
(6) Take a grant of administration, either with the will, 
or in intestacy (s. 161 (1) (b), J.A.) ; 





(7) When acting as 8.L.A. trustee take a grant of probate | 


when the deceased tenant for life leaves a will (s. 22, E.A.) ; 

(8) When acting as 8.L.A. trustee take a grant of adminis- 
tration, when the deceased tenant for life dies intestate 
(s. 162 (1), Proviso (b), J.A.) ; 

(9) Be constituted as a depositary (in lieu of the trust2es 
of a settlement) of notices of dealings with trust fund 
interests. 

Although trust corporations are empowered to act in all 
these capacities, they have no statutory right to charge fees, 
except in instance (9), when the fees are to be those applicable 
to Public Trustee (s. 138 (9), L.P.A.). This means that the 
right of trust corporations to charge for their services is 
contractual only. Hence they cannot charge, if introduced 
into an existing trust, any capital fees analogous to those 
charged by the Public Trustee, and they can make an arrange- 
ment in advance for charging income fees, only if the recipient 
of the income is not restrained from anticipation. 

It thus comes about that trust corporations experience no 
difficulties when agreeing to act as trustee of a new settlement, 
because the fees which they are to take are all defined in the 
deed, and the settlor can contract with them, that they should 








take the fees so prescribed. But, in the case of existing 
settlements, the fees have, in the main, to be provided out of 
the pockets of those desirous of appointing them. Many 
people are not in a position to find the money required, with 
the result that the proposal to appoint the trust corporation 
falls through. 

It seems rather curious that the legislature should have 
overlooked these facts as trust corporations “loom large ” in 
the new conveyancing scheme. They are in effect prevented 
from being introduced into old trusts except when they are 
appointed by the court as defined by s. 67 (1), T.A. In that 
case, whether appointed alone or jointly with another person, 
the court may authorize the corporation to charge such 
remuneration for its services as trustee as the court may think 
fit (s. 42, T.A.). , 

As regards grants the new Probate Rules are, apparently, 
so framed as to prevent a trust corporation from taking a grant 
of administration with the will annexed, until all creditors 
have been cleared off (Probate Rule 119), and from taking a 
grant on intestacy, until, likewise, creditors have been cleared 
off (Probate Rule 120). No doubt the rules can be amended, 
but as they stand trust corporations are virtually precluded 
from acting in either of these capacities. 

Rules framed on the lines of s. 6 (1) of the Public Trustee 
Act, 1906, as read with the instructions given by the President 
to Registrars, dated 27th March, 1908, are what seem to be 
required. 

A trust corporation must give bond, but is not required to 
furnish sureties, unless the registrar so directs. S. 


Nationality in Relation to Divorce Law. 

Sir,—Referring to the possibility of an uniform Divorce 
Law Reform for the British Empire, I venture to suggest that 
an uniform nationality for the British Empire might be 
coupled with the test of (say) five years’ residence in regard to 
local laws. 

To establish the test of nationality would at once sweep 
away most of the worst cases of conflict between our own t«st 
of domicil and the continental test of residence. There would 
be comparatively little confusion as to what law should be 
applied in most cases. If an Englishman died in France his 
Imperial nationality would at once determine the principle 
that his status and property were in no way involved in any 
question of a French domicil, and his English “ local 
nationality ” acquired either by birth or residence would 
determine the rest. This would entirely fit in with the laws of 
the Continent. , 

The same facilities would make for uniformity in the 
marriage laws throughout the Empire. An Imperial subject 
living in, e.g., the West Indies or the Channel Islands 
(where there is no divorce) would be entitled to obtain a 
divorce according to the law of England or Scotland or any 
colony in which divorce existed by (say) five years’ residence. 
The period of residence and nationality are indisputable facts ; 
the domicil is not. Take, for example, Scotland: A woman 
may divorce her husband in Scotland, yet the Scottish law 
permits her husband within forty years after the decree to go 
to the court and annul the decree on the ground that his 
domicil was not, at the time of the suit, Scottish, although he 
may have put in no such defence at the time. A law which 


| Clearly could not be invoked except after a period of five years’ 





continuous residence, without regard to what the husband’s 
intentions were or where he happened to own houses or land, 
makes for order where the present law produces chaos, 
Under my system the husband will no longer be able to 
say, “I had property in Scotland, but I did not often reside 
there ; I have now decided to let it, and my present intention 
is to die in Timbuctoo.” E, 8, P. Haynes, 
Lincoln’s Inn, 
29th March, 
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High Court—Chancery Division. 
In re Bold: Bankes v. Hartland and Others. 
Lawrence, J. 24th February. 


DEFEASILLE INTEREST — DIVESTING 
INEFFECTUAL Girt OVER. 


Witt—ConsTRUCTION 
—DerFEAT OF Prion Bequest 
Where a trust fund under a will was held in trust for A 

grovided that if he should die without having any issue living at 

his death the fund should be held in trust for B if he should attain 
the aqe of twe nly one years or marry unde r that aqe, and B mn 
fact died under twenty-one and unmarried, 

Tt was held that A was not inde fe asibly entitled but in the 
event of his death without leaving issue living at his death the 
trust fund would qo to the statutory next of kin of the testatriz 
at the date of her death. 

Doe v. Eyre, 1848, 5 C.B. 713, followed. 

Jones v. Davies, 1880, 28 W.R. 
1845, 2 Coll. 124, distingui hed. 


155 and Eaton v. Barker 


Adjourned Summons. 


This was a summons taken out by the trustees of a will 
to determine the question whether in the events which had 
happened one Ernest Hartland was indefeasibly entitlea 
to a moiety of the residuary estate of the testatrix. The 
facts were as follows: The testatrix, who died in 1907, by 
her will gave her residuary estate to trustees upon trust for 
sale and conversion and investment, and after declaring trust 
concerning one moiety of the trust funds directed her trustees 
to hold the other moiety in trust for her brother Ernest 
Hartland, provided that if he should die without leaving any 
issue living at his death the last mentioned moiety should be 
held in trust for J. D. Scott if he should attain the age of 
twenty-one years or marry under that age. The said J. D. 
Scott was killed in the Jutland fight while a bachelor and 
still under the age of twenty-one years. It was contended on 
behalf of Ernest Hartland that he thereupon became in- 
defeasibly entitled because the proper construction of the will 
was that the absolute gift to him was only intended to be 
divested to the extent necessary to vive effect to the gift to 
J.D. Scott, and authorities were cited and “ Jarman on Wills.” 
6th ed., at pp. 1436, 1456, 1457, and “ Theobald on Wills,” 
7th ed., at p. 653, were referred to. It was contended on 
behalf of the next of kin that they ought to take if Ernest 
Hartland died without leaving issue living at his death. 

LAWRENCE, J., after stating the facts said: My inclination 
is to hold that Ernest Hartland takes an indefeasible absolute 
interest, but the case is covered by authority which prevents 
me from so holding. The principle laid down in Dos v. Eyre, 
1848, 5 C.B. 713, that a gift over in an event which happens 
to a person not capable of taking will defeat the estate, applies 
to the present gift and has been followed ever since down to 
the case of Hurst v. Hurst, 1882, 21 Ch.D. 278. In the cases 
which have been cited of Eaton v. Barler, 1845, 2 Coll. 124. 
and Jones v. Davies, 1880, 28 W.R. 455, the court was able 
to construe the instruments so’ as to invport into the terms of 
the gift over the contingency of the legatee surviving the 
event upon which the gift over in his favour is to take effect. 
Therefore Ernest Hartland was not indefeasibly entitled, but 
in the event of his death without leaving issue living at his 
death the moiety in question will devolve upon the statutory 
next-of kin of the testatrix at the date of her death. 

CounsEL: C. Stafford Crossman, J. E. Harman, L. W.- 
Byrne, R. Leigh 

SOLICITORS : 
botham, Gurney & Co., Cheltenham ; 
Davies & Graham. 


?amsbotham. 


Allen & Son, Waterhouse & Co., for Winter- 
Rawle Johnstone & Co. ; 


[Reported by L. Morgan May, Esq., Barrister-at-Law.) 





Brooker: Brooker v. Brooker. 
25th February. 


In re 
Lawrence, J. 


ADMINISTRATION—TENANT FOR LirE—REMAINDERMAN— 
Wastinc Propertry—LEASEHOLDS—TRUST FOR SALE 
PowrerR TO PostponeE—Law oF Property Act, 1925 


(15 Geo. 5, c. 20), s. 28, s-ss. (2), (5), and s. 205, s-s. (1) (ix). 


Having regard to s. 28, s-ss. (2) and (5), and 205, s-s. (1) (ix) 
of the Law of Property Act, 1925, the principle of Howe v. 
Lord Dartmouth, 1802, 7 Ves. 137a, is no longer applicable 
to cases of leaseholds settled on trust for sale. 


Adjourned summons. This was a summons issued by the 
trustees of the will of James W. Brooker, raising several 
questions relating to the administration of their testator’s 
estate, and involving the question as to the proper rate of 
interest on the value of the leasehold properties which the 
several tenants for life were entitled to be paid. The facts 
were as follows :—James W. Brooker, by his will, dated the 
8th day of December, 1898, after giving an annuity to his wife 
and making certain specific devises to his sons, gave the 
residue of his estate to trustees upon trust to sell and convert 
the same with power to postpone such sale and conversion 
at their discretion without being responsible for loss and out 
of the proceeds thereof to pay his funeral and testamentary 
e\ penses and debts, and to stand possessed of the residue thereof 
upon trust for such of his children, as being sons, had attained 
or should attain twenty-five, or being daughters, had attained 
or should attain twenty-one, in equal shares, the daughters’ 
shares being settled on them for life with remainder for their 
children as therein mentioned. On 6th May, 1903, the testator 
died, leaving two sons, one of whom had since died, and both 
of whom attained the age of twenty-five years, and three 
daughters, all of whom attained the age of twenty-one years. 
Each of the daughters married and had children. The 
residuary estate of the testator included leasehold properties, 
consisting of several houses in Clapham, Battersea, and four 
other London parishes, held in 1903 for unexpired terms 
varying between eighty-five and twenty-eight years. Since 
the death of the testator the trustees had been paying to the 
three tenants for life interest at the rate of 34 per cent. per 
annum on the probate values of these leasehold properties, 
and had been capitalizing the surplus rents. It was agreed, 
with the sanction of the court, on the hearing of the summons, 
that from the death of the testator to the end of the year 1925, 
each of the three tenants for life should be entitled to interest 
at the rate of 34 per cent. per annum on one-fifth of the aggre- 
gate sum of the probate values of the leaseholds for the time 
being remaining unsold, notwithstanding that the actual 
net income of such one-fifth might not have been sufficient 
on any one year to produce 3} per cent., and the question 
remained what interest in the rents and profits the tenants 
were entitled to since Ist January, 1926. This turned on the 
following sections :—By s. 28, s-s. (2), of the Law of Property 
Act, 1925: “ Subject to any direction to the contrary in the 
dispositions on trust for sale or in the settlement of the proceeds 
of sale, the net rents and profits of the land until sale after 
keeping down the cost of repairs and insurance and other 
outgoings, shall be paid or applied, except so far as any part 
thereof may be liable to be set aside as capital money under 
the Settled Land Act, 1925, in like manner as the income of 
investments representing the purchase money would be payable 
or applicable if a sale had been made and the proceeds had 
been duly invested.” By s-s. (5): “ This section applies 
to dispositions on trust for sale coming into operation either 
before or after the commencement or by virtue of this Act.” 
By s. 205, s-s. (1) (ix): “ Land includes land of any tenure.” 

LAWRENCE, J., after stating the facts, said :—Having 
regard to s. 28, s-s. (2) and (5) of the Law of Property Act, 
1925, and to the definitions of land in s. 205, (1) (ix), of that 
Act, it seems that the principle laid down in Howe v. Lord 
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Dartmouth, 1802, 7 Ves. 137, and hitherto applied by courts of 
equity during the period of the postponement of the sale of 
leaseholds held on trust for sale, is no longer applicable to a 
case like the present, and I therefore make a declaration that 
from and after lst January, 1926, each of the tenants for 
life is entitled to one-fifth of the net income actually produced 
under and in accordance with s. 28, s-s. (2‘, of the Law of 
Property Act, 1925. 


CounsEL: H. A. Hind; L. B. Tillard; J. V. Nesbitt ; 
R. W. Turnbull ; Charles R. R. Romer. 
Souicitors: Birt, Son & Moylan-Jones ; Kenneth Brown, 


for Hillman, Burt 


Baker, Baker ; Ford, Lloyd & Michelmore, 
and Warren, Eastbourne. 


(Reported by L, Moraan May, Esq., Barrister-at-Law.| 


In re Jauncey : Bird v, Arnold. 
Russell, J. 10th and 11th March. 


SratuTE or LimrTrations—MortGaGe oF REVERSIONARY 
INTEREST—MixeD Funp—Reat Property Limitation 
Act, 1874, 37 & 38 Vict., c. 57, s. 8. 

A mortgagee of a reversionary interest in a mixed fund, where 
no interest was paid on the mortgage, and no acknowledgment 
given for upwards of twelve years, loses his right against the 
realty, because of s. 8 of the Real Property Limitation Act, 
1874, but is still entitled to enforce his security against such part 
of the fund as consists of personalty. 

In re Fox, 1913, 2 Ch. 75, and In re Witham, 1922, 2 Ch. 413, 
followed. 


The fact that the mortgage contained a provision for capitaliza- 
tion of interest did not prevent the claim against the realty from 
being barred by lapse of time. 

In re Morris, 1922, 1 Ch. 126, distinguished. 


Originating summons. This was an originating summons 
taken out by the trustees of the will of one Harold Trinder, 
who died insolvent, asking whether they were entitled to treat 
as statute barred the encumbrance created by Harold Trinder 
on his share of the resi !uary estate of the testator. The whole 
of the share was claimed by the trustee in bankruptcy of 
Harold Trinder on the ground that the mortgage debt was 
statute barred. This the mortgagee denied, contending that 
he was entitled still to enforce his security against Harold 
Trinder’s share. The facts were as follows: By his will, the 
testator constituted a residuary trust fund, consisting partly 
of personalty and partly of the proceeds of sale of land devised 
by the will on trust for sale. Harold Trinder was entitled 
under the will to a share in reversion in the fund expectant 
on the death of his mother, who was the tenant for life. In 
1904 he executed a mortgage of his reversionary interest to 
secure a sum of £500, and covenanted to repay that sum in 
September, 1904, with interest at 5 per cent., and in the event 
of the money not being so paid to pay the said interest half- 
yearly. It was provided by the mortgage deed that if the 
interest were in arrear for twenty-one days it should be treated 
as an accretion to the capital moneys upon the day it ought 
to have been paid, and thereafter bear interest at the same 
rate, and be payable at the same time. No interest was paid 
or acknowledgment given for upwards of twelve years from 
September, 1904, the date when the principal money became 
due. 

Russe.., J., after stating the facts, said: The question 
is whether the mortgagee’s right to the trust fund is barred by 
s. 8 of the Real Property Limitation Act, 1874, which pro- 
vides :—‘* No action or suit or other proceeding shall be 
brought to recover any sum of money secured by any mortgage 

charged upon or payable out of any land . but 
within twelve years next after a present right to receive the 
same shall have accrued to some person capable of giving a 
discharge for or release of the same.’’ Unless in the meantime 
there had been a payment or an acknowledgment in writing 





in which case the time runs from the date of 
payment or acknowledgment. The mortgagee contended 
that the section did not apply to this mortgage because it 
contained a provision for the capitalization of interest, and 
was therefore incapable of being barred. He relied for this 
on certain remarks of Younger, L.J., in Zn re Morris, 1922, 
1 Ch. 126, at p. 138, but those remarks are obiter, and no 
foundation for the ingenious argument. The mortgagee 
conceded that if he were wrong on that point he could have no 
claim against the fund so far as it consisted of the proceeds 
of sale of land, because of the decisions in In re Fox, 1913, 
2 Ch. 75, and In re Witham, 1922, 2 Ch. 413, but he contended 
that his claim against the fund so far as it consisted of personalty 
was not barred, inasmuch as there was no statute of limitations 
applying to personalty. In my judgment, so far as the fund 
is composed of the proceeds of sale of land, the mortgagee 
has no claim, but he is entitled to enforce his security against 
so much of the fund as consists of personalty. 

CounsEL: Norman Daynes ; G. B. Hurst, K.C.., 
Morton, C. Church, Greenland. 


of the debt, 


and Adams, 


Souicirors: Bird & Bird; Tarry, Sherlock & King , 
Morris, Ward-Jones, Kennett & Co.; W. Crump & Co., for 
Kitsons, Hutchings, Easterbrook & Co., Torquay; Wood, 


Nash, Hewett & Riddett, for G. H. Hext, Torquay. 
[Reported by L. MonGaw Mar, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division 
Sir M. Archer-Shee v. Baker (H.M. Inspecwr of Taxes). 
Rowlatt, J. 1st March. 


REVENUE—INcoME TAX—ForREIGN Trust EstatE—BENE- 
FICIARY LIVING IN THIS CoUNTRY-—-ENTITLED TO INCOME 
BUT NOT TO THE Speciric Trust FuNnps-——LIABILITY TO 


INcoME Tax ON WHOLE OF INCOME WHETHER REMITTED 
TO THIS COUNTRY OR NoT—INcOME Tax Act, 1918, 8 & 9 
Geo. 5, c. 40; Schedule D, Case V. 

The appellant's wife was entitled to the whole of the income 
from stocks and shares under a trust fund created by the will of 
her father an American. The trusts were administered in America 
and the income therefrom was paid to the order of the appellant’s 
wife in New York. 

Held, that the appellant was liable to be assessed to income tax 
on the whole of the income from the trust funds, whether remitted 


to this country or not. 


Case stated by the Commissioners for the Special Purposes 
of the Income Tax Acts. The question waswhether Sir Martin 
Archer-Shee, the appellant, was liable to be assessed to income 
tax in respect of Lady Archer-Shee’s interest under the will 
of her father, an American citizen, who had resided and died 
in the United States, where the trusts of the will were 
administered, and where the income of the trust funds was 
paid to Lady Archer-Shee’s order at a bank in New York, 
Sir Martin Archer-Shee appealed against two assessments 
made upon him under Schedule D in estimated amounts of 
£12,000 each for the two years ended 5th April, 1925, in respect 
of profits from foreign and colonial securities under Case V. 
Under the will of Alfred Pell, a citizen of the United States 
of America, who died in that country, it was directed, inter 
alia, as follows : 

“Section 6. 
estate, except 


I direct that all my real and personal 
what is hereinabove disposed of, be held 
in trust by my executors and trustees as follows :—(1) 
That during the life of my said wife, Mary Huntington Pell, 
they shall apply two- thirds of the income and profits thereof 
to her use and the remaining one-third to the use of my said 
daughter or of any issue she may leave her surviving. (3) That 
in the event that my said wife shall die leaving no issue by me 
her surviving, the whole of the said income and profits shall 
thereafter be applied to the use of my said daughter Frances 
during her life, and (4) . . . Such application to the use of 
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my said wife or my said daughter may be made by paying 
over the said income and profits as the same shall accrue to 
them personally or on their respective orders or receipts and 
free from the debts or control of any husbands they may have, 
but without power to anticipate, assign, pledge, or encumber 
the growing income or profits.” 


The fund constituted under s. 6 of the will consisted 
of foreign government securities, foreign stocks and 
shares, and other foreign property. During the three 


years ended 5th April, 1925, the appellant was the husband 
of the said Frances Pell was entitled to have the 
whole of the income and profits from the said fund applied to 
her use. The Trust Company of New York had paid over to 
her order such part of the sums which they had received from 
the fund as they considered to be income as the same had 
accrued, and Messrs. J. P. Morgan & Co.'s bank in New York, 
had retained in their own possession such sums as they 
thought might be required to comply with the income tax or 


who 


other prov isions of American law. 

The appellant contended: (1) That the right which 
his wife had under the will was a right to have the 
trusts of the will duly administered, and that the stocks 
and shares were a foreign possession, and not a foreign 
sec urity ; 2) that the mere fact that the trustees in exercise 
of the power conferred by the will applied the income and 
profits by paying over such portion as they regarded as 
income to the order of the appellant’s wife in America did not 
alter the character of the foreign possession for the purposes 
of the Income Tax Acts ; (3) that so much only of the income 
as was actually remitted to her in the United Kingdom was 
chargeable upon him with income tax under the rules of Case V, 
Schedule D: and (4) that under General Rule 16 of the Income 
Tax Act. L918, the appellant was only assessable in respect 
of the profits of his wife, and that the specific dividends and 
interest from the specific stocks, shares, securities, and other 
property referred to were not profits of the wife within the 
meaning of the said rule, nor assessable as her profits if she 
had been sole and unmarried. 

The Crown contended that the income under 
the will arose from the specific securities, stocks, shares, 
rents, or other property which constituted the trust fund, 
and must be charged upon the appellant accordingly in the 
full amount thereof, whether the said income was actually 
remitted to the United Kingdom or not. 

The Commissioners decided in favour of the Crown. 

Sir Martin Archer-Shee now appealed. 

RowLATT, J., in dismissing the appeal, said that the 
appellant was taxed under Case V on the income arising from 
foreign possessions. Such income, under legislation introduced 
in 1914, had to be divided into two categories: (a) income 
from stocks, shares or rents; and () income other than from 
stocks, shares or rents. The question here was whether the 
foreign income was income from stocks, shares or rents so as 
to be taxable whether remitted to this country or not. The 
appellant’s wife was not entitled specifically to the income 
from those stocks and shares, but to the income from the 
estate, and the trustees were not her nominees. What she in 
fact enjoyed was the right to call on the trustees to administer 
and the foreign possession which she had was this 


receivable 


the estate ; 
right in equity and not the stocks and shares themselves. 
Did those facts entitle the appellant to succeed? It was 
said, however, that the appellant’s wife did have the income 
from these stocks and shares, and that it was not necessary 
that they should be her possessions in law before liability to 
He (his lordship) must adopt that con 


pay tax attached. 
think that he could hold otherwise, 


tention. He did not 


having regard to the de¢ ision of the House of Lords in Williams 
v. Singer, No. 2, 1921, 1 A.C. 65. 
case was not liable because she resided abroad and derived 
her income from foreign securities, and therefore her trustees 
could not be assessed, 


The cestui que trust in that 


Had she been living in England she 





would have been assessed on the income from those securities. 
In the present case the trustees of the appellant’s wife were in 
America, but that made no difference. The trustees in each 
case had not to be considered, and there was no distinction 
in principle between the two cases. The appeal would be 
dismissed. 

CounseL: for the appellant, Maugham, K.C., and Edwardes 
Jones, K.C.; for the Crown, The Attorney-General (Sir Douglas 
Hogg, K.C.), R. P. Hills and Alan Bell. 

Souicrrors : for the appellant, Boulton, Sons & Sandeman ; 
for the Crown, Solicitor of Inland Revenue. 

[Reported by Colin CLAYTON, Esq., Barrister-at-Law.] 








Reviews. 


Key and Elphinstone’s Compendium of Precedents in Con- 
veyancing. Twelfth Edition. Volume I, Part I: By 
F. Trenruam Maw, B.A., LL.B., and H. W. Rensnaw, 
B.A., LL.B.; assisted by A. J. Spencer, M.A., W. F. 
Wesster, M.A., and W. Gutcu, M.A., xxxiii and 
730 pages. Volume II, Part I: By F. T. Maw, B.A., 
LL.B., and H. W. Rensuaw, B.A., LL.B., xxi and 452 
pages. 1926. London: Sweet and Maxwell, Ltd. 


The first parts of both volumes of “ K. & E.” are at 
last available for the practitioner who has, however, to go on 
patiently waiting for the remaining parts of this and other 
indispensible collections of precedents. It is only when the 
magnitude and responsibility of the task of editing—or rather 
re-creating—standard and authoritative collections is fully 
realised, that the editors are forgiven for their delay. 

In this new edition the editors have followed as far as 
possible the arrangement in previous editions, This is 
undoubtedly a convenience to the habitual users of the work, 
and will be greatly appreciated. 

Volume I, Part I, contains, inter alia, precedents and notes on 
agreements, appointments, appointments of new trustees, 
powers of attorney, conditions of sale, contracts of sale, 
conveyances on sale and statutory declarations. The major 
part of Volume II, Part I, is given to mortgages. Other 
subjects treated in this part are mortmain and charity, notices, 
partnership, and patents. 

A perusal of both parts shows a carefu! selection of precedents 
in each; and the preliminary notes, while they cannot be 
described as exhaustive, give a clear general view of each 
subject. The preliminary note on appointments of new trustees 
may be singled out as specially interesting and instructive. The 
footnotes are brief, useful and, as far as we have been able 
to find out, accurate. 

The editors are to be congratulated on their successful efforts 
to maintain the high repute of “ K. & E.” 


Mews’ Digest of English Case Law, containing the Reported 
Decisions of the Superior Courts and a Selection from 
those of the Scottish and Irish Courts. Second edition. 
First Annual Supplement, containing the cases reported 
in 1925, with a Table of Statutes judicially considered, and 
a Collection of Cases followed, distinguished, explained, 
commented on, overruled or questioned. By Ausrey J. 
Spencer. London: Sweet & Maxwell, Ltd.; Stevens 
and Sons, Ltd. 1926. xx pp. and 416 columns. Price £' net. 


The first supplement to the second edition of ““Mews’ ”’ has 
made its appearance and is welcomed, although only ten of the 
re-edited volumes have so far been published. It is understood, 
however, that the remaining fourteen volumes of the new 
edition will appear regularly at monthly intervals. 

The cases are well digested in the supplement, and. they 
appear to be very satisfactorily arranged. We cannot, 
however, see the necessity of repeating the digest of several 
cases within the covers of one volume. The Table of Statutes 
judicially considered is invaluable to the practitioner, as is 
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also the Table of Cases considered or commented upon. The 
editor of the First Annual Supplement has, by his care and 
industry, succeeded in maintaining the high reputation of 
“* Mews’ Digest.” 


La Théorie Anglo-Saxonne Des Conflits de Lois. By Hucu 
H. L. Bettior, General Secretary of the International 
Law Association. Paris: Librairie Hachette. 1925. 76 pp. 
This book is one of those public.tions for which we have to 

thank the Academy of International Law, established by the 

help of the Carnegie Foundation for International Peace. 

In it Mr. Bellot presents the resuit of a highly interesting 

historical and analytical study of the various theories held in 

England and the United States upon the subject of Private 

International Law. Those of our readers who are interested 

in the subject will find in this short work a sound treatment 

of English views upon the Conflict of Laws. 








Obituary. 
Sir K. GOVINDA GUPTA. 

Sir Krishna Govinda Gupta, K.C.S.I., died at Caleutta 
on Monday last. Sir Krishna, who was educated in India, 
and at University College, London, joined the Indian Civil 
Service in 1873, from which he retired in 1916. During his 
career he served on a number of important committees, and 
was one of the first two Indians nominated to the Indian 
Council in 1907. He was called to the Bar at the Middle 
Temple in 1875. 


Mr. EDWARD CADDICK. 


Stated to be the oldest practising solicitor in the country, 
Mr. Edward Caddick passed away at his residence in Welling- 
ton-road, Edgbaston, on Monday last, at the mature age of 
ninety-one. Mr. Caddick was admitted in 1856, was a former 
Town Cierk of West Bromwich, and the first Clerk of the Peace 
of that county borough. He had practised at West Bromwich 
for upwards of seventy years, first in partnership with his 
brother, Mr. Alfred Caddick, and latterly with Mr. Robert R. 
Coucher Yates (as Caddick & Yates) at 21 New-street. 


Mr. H. F. W. HARRIES, B.A. 


The death occurred on Sunday last of Mr. Henry F. W. 
Harries, B.A. (Oxon.), solicitor, who had held the position of 
Clerk of the Peace and Clerk of the County Council of Breck- 
nockshire during the past seventeen years. The second son 
of the late Canon Gilbert Harries, he was educated at Sher- 
borne and Merton College, Oxford, and shortly after his 
admission in 1886 practised at Cardiff for some years, being 
appointed Under ; heriff of Pembrokeshire in 1888 and 
Under ‘Sheriff of Brecknockshire in 1907. Mr. Harries 
at the time of his decease also held the appointments of 
Clerk to the Standing Joint Committee, the Licensing Com- 
pensation Authority, the Old Age Pensions Committee and the 
Prison Visiting Justices, and Steward of the Hallimot Manor 
of Brecon, e‘c. 


Mr. ALFRED SOCKETT. 

The death occurred at the age of sixty-one, after a long and 
painful illness, on Friday, the 19th March, of Mr. Alfred 
Sockett, for many years Town Clerk of Middlesbrough. He 
was connected with the public life of that town for upwards of 
fifty years. Entering the Town Clerk’s office in 18:8, he 
rose to the position of Deputy Town Clerk, and was ultimately 
promoted to the Town Clerkship in 1902, and from 1911(when 
he resigned his public appointments), he was a member of 
the Town Council down to the date of his death, his legal 
training and unique experience enabling him to render invalu- 
able services to the Municipality. In his retirement he was 








also a member of the Board of Guardians, had acted as its 
Chairman, was Chairman of the Assessment Committee, and 
took an active part in all philanthropic movements. Mr. 
Sockett was one of the founders and also President of the 
National Association of Auctioneers, Rating Surveyors and 
Valuers, joint Founder and Chairman of the Court of Governors 
of The London College of Incorporated Estate Practitioners, 
and joint Founder of The Incorporated Association of 
Architects and Surveyors. He leaves a widow, three sons and 
one daughter. 





Societies. 
United Law Society. 


A meeting of the Society took place on Monday, 22nd ult., 
in the Middle Temple Common Room, Mr. F. H. Butcher in 
the chair. Mr. L. F. Stemp opened: ‘“ That this House 
deplores municipal trading.” Mr. H. W. Pritchard opposed. 
There also spoke Messrs. G. B. Burke, F. W. Yates, W. G. 
Galbraith, J. W. Morris, J. H. G. Buller and S. Ashley. The 
hon. opener having replied, the motion was put before the 
house and lost by two votes. 

On Monday, 12th April, the Rt. Hon. Sir William Bull, Bt., 
M.P., has kindly consented to talk on his recent experiences 
in India. Visitors will be welcome. 

On Monday, 19th April, Sir Albion H. Richardson wili 
move : *‘ That this House approves of the proposals made by 
the Coal Commission in their report.’ Mr. C. Willoughby 
Williams will oppose. 








Rules and Orders. 


THE LAND ReGIstry (MIDDLESEX DEEDS) RULEs, 1926. 
DATED MARCH 12, 1926. 

I, George Viscount Cave, Lord High Chancellor of Great 
Britain, with the advice and assistance of John Stewart 
Stewart-Wallace, Chief Land Registrar, by virtue and in 
pursuance of the Middlesex Registry Act, 1708,(a) and of the 
Land Registry (Middlesex Deeds) Act, 1891. (6) as amended by 
the Law of Property Act, 1925,(c) and of all other powers and 
authorities enabling me in that behalf, hereby make the 
following General Rules. ; 

1. JInterpretation.}—(1) In these Rules the Middlesex 
Registry Act, 1708, is referred to as the Act of 1708 and the 
Land Registry (Middlesex Deeds) Act, 1891, is referred to as 
the Act of 1891, and both Acts as amended by the Law of 
Property Act, 1925, are referred to together as the Middlesex 
Deeds Acts. 

(2) ** Registrar’’ means the Chief Land Registrar, and 
‘registry ’’ means His Majesty’s Land Registry. 

2. Applications for registration.}—Applications for regis- 
tration, accompanied by the prescribed fee, may be :— 

(1) sent by prepaid post, envelopes being addressed to 
the Middlesex Deeds Superintendent, H.M. Land Registry, 
Lincoln’s Inn Fields, London, W.C.2, or ‘ 

(2) delivered by the applicant or his solicitor at 
Middlesex Deeds Department of the registry. 


the 
MEMORIALS. 

3. Requirements on Memorials.}—(1) Memorials including 
certificates of satisfaction of a mortgage shall be written 
printed lithographed typewritten or otherwise mechanically 
reproduced in black ink on the best white loan paper in the 
form prescribed by the Registrar and issued by or under the 
authority of H.M. Stationery Office and shall bear Land 
Registry stamps for the amount of the fees and shall be 
accompanied by the original instruments. 

(2) A Memorial shall either be in the prescribed form or 
consist of a copy or extracts setting forth the material 
particulars in Form No. MX. 2 in the Schedule hereto. 

(3) A Memorial, except a certificate of satisfaction of a 
mortgage, need not be signed or attested. 

(4) A Memorial shall state the nature of the instrument to 
which it relates (e.g. ‘‘ conveyance of freehold’ ‘“ lease ” 
“‘ assignment ”’ ‘“‘ mortgage ” “ probate ’’ or as the case may 
be) and except when the Memorial is a certificate of satis- 
faction of an equitable charge registered prior to the Ist day 
of January, 1926, that the instrument operates to transfer or 
create a legal estate or to create a charge thereon by way of 
legal mortgage or is evidence of the devolution of a legal 
estate. 





(@) 7 Ann. c. 20. (0) 54-5 ¥. c. 64. (c) 15-6 G@. 5. ¢, 20, 
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(5) A certificate of satisfaction of a mortgage 


under | 


Section 17 of the Act of 1708 shall be attested by two witnesses | 


and verified by oath as therein prescribed. 


4. Comparing of memorials in Registry.}—Every Memorial 
j { j Yes . 


shall be compared by the Registrar with the instrument to | 


which it relates : and any clerical, trifling, or obvious errors 
may be corrected by him. If any error is found which appears 
to the Registrar unsuitable for such correction, notice thereof 
shall be given to the applicant, and the Memorial may be 
returned and the registration be cancelled, the fee paid being 
retained, but no fee shall be charged if the amended Memorial 
is subsequently registered. 

5. Instruments with plans. }—Where the original instrument 
contains a plan, a copy thereof (or so much thereof as is 
referred to in the Memorial) shall be drawn on the Memorial, 
unless owing to its size this cannot be done ; in which case a 
tracing on linen of a size not less than the size of the Memorial 
(having a margin for binding of at least two inches on the 
left-hand side) shall accompany the Memorial. 

SEARCHES. 

6. Definition of Personal Searches.}—(1) A personal search 
shall be a search made by an applicant against one name on 
one day, in any of the indexes, books, or documents open to 
public inspection. 

(2) The requisition for a personal search shall state the 
name against which it is to be made, and shall bear Land 
Registry stamps for the fee and be signed by the applicant. 

7. Definition of Official Searches.}—An official search shall 
be a search made by the Registrar, in respect of one trans- 
action, extending over specified years, for all Memorials 
registered against specified grantors or the names of other 
persons, relating to specified property. 

8. Requirements for an Official Search.}—(A) The requisition 
for an official search shall contain or be accompanied by :-— 

(1) a description of the property sufficient to enable it to 
be identified on the Ordnance Map, together with any 
different descriptions by which the property may have been 
disposed of during the period over which the search extends ; 

(2) a list of the grantors’ testators’ or intestates’ or other 
names against which search is to be made specifying the 
dates between which each name is to be searched ; 

(3) the reference numbers of the Memorials of the docu- 
ments composing the title or an abstract of the title 
containing them; and 


(4) astatement of the amount of the consideration, if any, | 


on the transaction in respect of which the search is to be 

made or if no consideration is paid, the value of the interest 

in the land affected. 

(B) The requisition shall state the day on which the 
certificate is required to be issued, and shall be signed by the 
applicant or his solicitor, and may be sent by post, accom- 
panied by the prescribed fee. 

9. Certificate of Official Search.}|}—A of 


certificate every 





official search shall be issued by the Registrar to the applicant, | 


or his solicitor. 
10. Limitations on Official Searches.}—Applications for 
official searches shall be subject to the following provisions : 
(1) That the search shall not be such as for any sufficient 
reason shall appear to be impracticable to complete. 
(2) That the Lord Chancellor may make regulations 
limiting the period to be covered by official searches. 

11. (1) Solicitors, &c., obtaining official certificates nol 
answerable for errors.}—Where a solicitor obtains a certificate 
of official search he shall not be answerable in respect of any 
loss that may arise from error therein. 

(2) Where the certificate is obtained by a solicitor acting 
for trustees, executors or other persons in a fiduciary position 
those persons also shall not be so answerable. 

GENERAL PROVISIONS. 

12. (1) Discharge of Mortgages.}—A mortgage within 
Section 115 of the Law of Property Act, 1925 (including a 
mortgage made to a building, friendly, industrial or provident 
society) may be marked as discharged in the register on the 
production to the Registrar of the mortgage with the receipt 
required by that section endorsed thereon, written at the foot 


thereof, or annexed thereto, unless the receipt operates under | 


that section as a transfer : 

Provided that where the mortgage consists of a mortgage 
and further charge or of more than one deed, all the said deeds 
shall be so produced. 

(2) Unless the contrary is stated in the application the 
Registrar shall assume that the receipt operates as a discharge. 

(3) The mortgage, whether consisting of one or more deeds, 
shall be stamped or otherwise marked by the Registrar with 
notice of the discharge. 

(4) Amortgage by way of equitable charge registered prior 


to the Ist day of January, 1926, may be cancelled on the 
register upon the Registrar being satisfied as to its discharge. 


13. Office copies.}—Office copies of, or extracts from, all 
books and documents in the registry open to public inspection 
shall be furnished on the written application of any person, 
on payment of the prescr. bed fees. 

14. Endorsements, &c., made in the Registry. }—Any endorse- 
ment certificate or signature to be made or given under the 
powers of the Middlesex Deeds Acts or these Rules, may be 
made or given by stamping or otherwise, as the Registrar 
may by regulation direct, and any act required by the Middle- 
sex Deeds Acts or these Rules to be done by the Registrar 
may be done by such officer of the registry as the Registrar 
may for that purpose appoint. 

15. Forms to be used where applicable.|}—The forms in the 
schedule hereto shall be used in all cases to which they apply 
but the Registrar may at any time issue new forms to be used 
instead of or in addition to those in use, and may vary the 
forms as circumstances may require. 

16. Forms and Stamps at Registry.}—All forms and Land 
Registry stamps shall be obtainable at the registry. 

17. Revision of former rules.}—The Land Registry 
(Middlesex Deeds) Rules, 1892, 1913(a) and 1914,(b) are 
hereby rescinded. 

18. Citation of Rules and Commencement.}—These Rules 
may be cited as the Land Registry (Middlesex Deeds) Rules, 
1926. 

19. The Land Registry (Middlesex Deeds) Provisional 
Rules, 1925, which came into operation on the Ist day of 
January, 1926, shall continue in force till the 15th day of 
March, 1926, on which day the said Rules shall be superseded 
and replaced by these Rules. 

Dated the 12th day of March, 1926. 


Cave, C. 


The Schedule conta‘ns the Forms as set out in the Pro- 
visional Rules, a draft of which appeared in our issue of 23rd 
January, 1926, at p. 327. 





(5) S.R. & O. 1914, No. 1414. 





(a) S8.R. & O. 1913, No. 343. 





Business Announcement. 


Messrs. A. J. GREENOP & Co., of Bush Lane House, Cannon- 
street, E.C., announce that they have taken into partnership 
Mr. JASPER ROBERTSON GREENOP, son of Mr. Arthur James 
Greenop, as from the 1st April, 1926. The name of the firm 
will remain unchanged. 


Wills and Bequests. 

Mr. Frederick Shepherd Champion, of Osmunda, 
Bedfordwell-road, Eastbourne, retired solicitor, who died on 
6th January, aged eighty-eight, left estate of the gross value of 
£35,173, with net personalty £8,149. He left £150 to the 
British and Foreign Bible Society ; £50 to the Princess Alice 
Memorial Hospital, Eastbourtie ; his books relating to religion, 
religious belief, or Christian doctrines to Messrs. Gurney and 
Elliott to dispose thereof among members of the religious 


| sect known as Open Brethren ; £40 to his cook, Eliza Horsfield, 


and £5 for each year of service after the date of his will if in 
his service at his death; and after other bequests the residue 
of the property as to one-sixth to the British and Foreign 
Bible Society, and one-sixth as to one-third each to Middlesex 
Hospital for Cancer Research, the Mission to Lepers, Henrietta 
street, Strand, W.C., and Brompton Hospital for Consumption. 

Mr. Harry Wilson, of Alleyn Park, Dulwich, S.E., and of 
Broad Court-chambers, Covent Garden. W.C., solicitor to the 
Drury Lane Theatre (net personalty, £4,189), gross value of 
£4,681. 

Mr. John Jacob Dixon (ecighty-two), of Fern Lea, Northwich, 
Cheshire, solicitor, left estate of the gross value of £10,759. 


DANGEROUS DRUGS ACT. 

The Home Secretary gives notice that it is proposed to 
apply for an Order of the King in Council in pursuance of 
s. 8 (2) of the Dangerous Drugs Act, 1920, declaring that 
Part III of that Act shall apply to veronal in the other drugs 
of the barbitone group in the same manner as it applies 
to the drugs mentioned in s-s. (1) of s. 8 (morphine, cocaine, 
ete.) ; and in pursuance of's. 7 of the Act to make regulations 
limiting the supply of the drugs to authorized persons or 
institutions or to persons for whom the drugs have been 
prescribed by a duly qualified medical practitioner. Copies 
of the draft regulations may be obtained on application to 
the Under Secretary of State, Home Office, Whitehall, London, 
S.W.1. 
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CHURCH CHOIR ON STRIKE. 
QUESTION OF RE-MARRIAGE AFTER DIVORCE. 

For the fifth Sunday in succession there was no choir on 
Sunday last at’ St. John’s Church, Bierley, Bradford. The 
choristers are on strike because the vicar, the Rev. A. F. 
White, decided that one of their members, who had obtained 
a divorce against his wife, must, if he re-married, leave the 
choir. The other members of the choir held that their fellow- 
member was blameless, and demanded his unconditional 
m2mbership. Negotiations having failed to bring about 
a settlement, the Bishop of Bradford conferred with the vicar, 
the churchwardens, and four representatives of the choir, 
with the result that the Bishop upheld the vicar’s view. In 
a statement the Bishop said: ‘‘ The vicar takes a point of 
view which is perfectly legitimate according to the canon law 
of the Church, and I cannot do otherwise than uphold him. 
The vicar is prepared to invite the old members of the choir to 
return, but they must go back on his conditions. I think 
they are quite good conditions, and I have told the choir 
representatives so. I think it is a condition which the man 
himself ought to accept.” 

TO NATIONALIZE THE BANK OF 
ENGLAND. 

Mr. Maxton’s Bill for the nationalization of the Bank of 
England came before the Standing Orders Committee on the 
10th ult. Mr. Maxton, with whom were Mr. C. Stephen, M P., 
and Mr. G. Buchanan, M.P., made a statement in support 
of his contention that the Bill was a public and not a privat: 
Bill, and that therefore the Standing Orders should bi 
suspended. Mr. Stephen then submitted certain questions 
tothe Committee. Later in the day Mr. Maxton was informed 
by letter that his claim had been disallowed on the ground 
of non-compliance with the procedure laid down in respect of 
private Bills in that it had not been advertised in the London 
Gazette and other London newspapers, nor had the Governor 
of the Bank been notified. 


THE MUTUAL PROPERTY INSURANCE COMPANY 
LIMITED. 

We have perused the Report of the Twenty-seventh Annual 
Meeting of this progressive Company, which was held on the 
19th March, and over which Colonel H. Day, M.P., presided, 
and find in it much that is not only interesting, but satis- 
factory from the point of view of shareholders and policy 
holders alike. The total premiums exceed those of 1924 by 
£11,000, whilst the advances made to policy holders in the 
House Purchase Department for the purpose of enabling them 
to acquire their own homes, amounted to £840,000, of which 
£258,720 had been lent during the past year (1925). The 
Company inaugurated in 1924 a free nursing service and welfare 
work for their Sickness and Accident Policy-holders—quite 
a new departure in this Country—and the result would appear 
to fully justify the confidence with which the Scheme was 
introduced. The directors are convinced that it is better for 
all concerned to spend money on preventing sickness and 
disease, than in paying death claims. 


FATE OF BILL 


THE FOOD COUNCIL. 

The Executive Committee of the Food Council met on Tuesday 
of last week, under the chairmanship of Mr. G. A. Powell, 
and heard further evidence from Mr. H. W. G. Millman, 
clerk and superintendent of Smithfield Market, and from 
three of the retail meat traders who advise him in the com- 
pilation of the weekly retail price list for meat issued by the 
Central Markets Committee of the Corporation of London. 
The committee also heard evidence regarding the tea trade 
from representatives of the Tea Buyers’ Association. 

EQUITY AND LAW LIFE ASSURANCE SOCIETY. 

From the very satisfactory statement made at the annual 
general meeting of this progressive Society on the 16th March, 
it appears that the new assurances obtained in 1925 amounted 
to no less than £1,540,123, covered by 485 policies, of which the 
Society has retained £1,399,290, and, whilst the gross new pre- 
miums amounted to £679,474, the amount of the total assurances 
in force at the end of the year represented £14,657,809. The 
following figures also indicate the sound position of the Soci ty, 
viz. :—(a) Profit on reversions falling in during the year, 
£15,200; (b) Claims by death under 125 policies, assuring 
97 lives, £197,331 ; (c) Endowment assurances mature xd (223), 
£141,572. 

We also observed that the total funds at the end of the year 
amounted to £6,930,868, and that (excluding reversions, 
outstanding premiums and cash at bank) the funds were 
invested at the end of the year to produce £5 2s. 6d. per cent 
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TEACHERS’ PENSIONS. 

DRAFT RULES PUBLISHED. 
*A Circular (1374) addressed to local education authorities 
and governing bodies and issued by the Board of Education 
recently announces the publication of draft rules prepared by 
the Board under s. 17 of the Teachers (Superannuation) Act, 
1925. Attention is called to points of interest in the new Act, 
and of difference between that and the Acts of 1918-24. 

The rate of contribution by the teacher will be 5. per cent. 
of the actual salary paid to him in respect of his employment 
in contributory service, excluding fees and other emoluments 
except where the Board direct otherwise. This rate will be of 
general application ; there is no provision in the Act for the 
reduction of contributions in the case of teachers who are paid 
low salaries. 

Except in the case of (a) certificated teachers who are still 
liable to contribute under the Act of 1898, having given notice 
of non-acceptance of the Act of 1918, and who do not accept 
Pt. IL of the Act of 1925, and (b) teachers under a local 
pensions scheme, the Act admits of no exception or exemption 
from contributions of teachers serving in contributory service. 

The provisions of the Act apply to teachers who have been 
exempted from the payment of contributions under &. 2 of 


the 1922 Act, and if they are in contributory service after 
3lst March 1926, they must pay contributions. Teachers 
employed in contributory service are excepted from the 


obligation to be insured under the Health and Unemployment 
Insurance Acts and under the Widows, Orphans, and Old Age 
Contributory Pensions Act while so employed. 


LOCAL GOVERNMENT. 
RoyAL COMMISSION AND Poor LAW REFORM. 

The Royal Commission on Local Government, of which 
Lord Onslow is chairman, have decided not to begin before 
Whitsuntide the hearing of evidence in-vegard to the second 
part of their terms of reference, under which they will deal 
generally with the relations between local authorities and 
their constitution, areas, and functions. 

It is understood that the Commission have come to this 
decision in order to give time for the further elucidation of the 
Government’s provisional proposals for Poor Law reform, 
which are under discussion between Mr. Chamberlain and the 
local authorities concerned, and to avoid the duplication of 
inquiries into questions arising both under their terms of 
reference and under the Government’s proposals, which will 
be settled as a result of that discussion. 

POLITICIANS AND JOURNALISM. 

Sir Robert Horne, M.P., proposed the toast of ‘ Journalism” 
at the annual dinner of the Glasgow District of the Institute 
of Journalists in Glasgow recently. He said that the 
public owed the greatest debt of gratitude to the journalists 
of the country. He was a little astonished that people 
should make so much comment on the writings of a 
who had made incursions into journalism, for there had been 
no period in our history that statesmen had not also been 
journalists. In 1632 there was a Birke nhead who was actively 
engaged in journalism, appointed by the King to conduct the 
propaganda of the Crown. Some of our most prominent 
men of literature had in their day been journalists. The power 
of the Press must be wielded with a great sense of responsibility, 
and he believed that those who controlled the press were, in 
the main, well aware of the duty they owed to the public. 
They were proud of British journalism and British journalists. 
Sir Robert Bruce responded. 
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CLAIM AGAINST MINISTRY OF PENSIONS. 
IrnisH FREE STATE AND THE UNITED KINGDOM. 
The question as to whether the Irish Free State is, or is not, 
still an integral part of the United Kingdom was raised at 
Southwark County Court on Thursday the 18th ult., when 


Arthur Mac gillicuddy, of Nelson-square, S.E., sought to recover 


deferred pension from the Ministry of He alth. The plaintiff, 
in his statement of claim, said it was sought to have the question 
judicially decided as to the exact meaning of the words set 
forth in s. 5 of the Old Age Pension Act, 1911, which stated 
that no such pensions should be paid to persons resident outside 
of the United Kingdom. Were persons to whom a pension 
had been granted in England, asked the plaintiff, barred by 
this clause by reason of their taking up residence in the Irish 
Free State as he had done ? 

The Ministry of Health contended in the defence that by 
8. 5 of the Act a sum should not be paid on account of an old-age 
pension to any person while absent from the United Kingdom, 
or if payment of the sum was not obtained within three months 
after the date on which it had become payable. By a Royal 
Proclamation issued under s. 1 of the Irish Free State Con- 
stitution Act, 1922, the Constitution of the Irish Free State 
came into operation on 6th December, 1922, and the Irish 
Free State thereupon ceased finally to be a part of the United 
Kingdom. The yey was claiming a sum in respect of an 
old-age pension for the period 2nd February, 1923, to 27th 
April, 1923, at the rate of ten shillings weekly. He left 
London for Dublin in October, 1922, and was resident in 
Dublin until 30th July, 1923. He was an inmate of the 
Protestant Hospital, Dublin, from October, 1922, to July, 1923, 
shortly before he returned to England. While resident in 
Dublin the plaintiff cashed old-age pension orders on 
13th October, 1922, and in subsequent weeks down to and 
including 26th January, 1923. It appeared that payment of 
these orders issued in London was regularly made by the 
Dublin postal officials, at any rate after 6th December, 1922, 
the date of the establishment of the Irish Free State, but 
recovery of these sums was not being sought by any depart- 
ment. On 30th July, 1923, the plaintiff returned to England. 
By s. 5 of the Old Age Pensions Act, 1911, he became entitled 
again to receive payment of his English old-age pension, 
and to pogment of so much of the pension as had accrued due 
to him during the preceding three months when he was absent 
from the United Kington This sum had been paid to the 
plaintiff, and he was not entitled to the payment of any further 
sum. It was also submitted by the Ministry of Health that 
in so far as the plaintiff’s claim was for sums alleged to be due 
to him in respect of an old-age pension under the Old Age 
Pensions Act, 1908-24, he had no cause of action against the 
Ministry. 

His Honour Judge Sir Thomas Granger gave judgment 
in favour of the Ministry of Health on the ground that the 
Irish Free State was no longer part of the United Kingdom 
within the meaning of the Old Age Pensions Acts. 


THE NATIONAL TRUST AND DEATH DUTIES. 
DEPUTATION TO THE TREASURY. 

A. deputation representing the National Trust and kindred 
bodies, consisting of Mr. Bailey (chairman of the Trust), 
Mr. R. C. Norman and Mr. Nigel Bond (vice-chairmen of the 
Trust), Lord Crawford and Balcarres, and Lord Ullswater, 
waited on Mr. Ronald McNeill, the Financial Secretary to the 
Treasury, on Tuesday of last week to suggest that a clause 
should be inserted in the forthcoming Finance Bill exempting 
the Trust from the payment of death duties in respect of 
places of historic interest or natural beauty. 

Mr. John Bailey, in explaining the views of the deputation, 
pointed out that this would be merely an extension of a 
principle which had already been applied to works of art, 
such as pictures, prints, books, manuscripts, and scientific 
collections, and instanced the cases of Bodiam Castle and 
Tattershall Castle, left by the late Lord Curzon of Kedleston 
to the trust, on which considerable sums were leviable. 

Lord Crawford, Mr. Norman, and Lord Ullswater also 
supported the views put forward by Mr. Bailey. Mr. McNeill, 
in reply promised to put the matter before the Chancellor of 
the Exchequer for consideration. 


THE MIDDLESEX HOSPITAL. 
WaEx CALLED UPON TO ADVISE aS TO LEGACIES, PLEASE DO NOT 
FORGET THE CLaIms OF THE MippLEsex Hosprra., 
WHICH IS URGENTLY IN NEED oF Funps ror its Humane Work. 
VALUATIONS FOR INSU RANCE.—It is very essential that al! Policy Holders should 
have a detailed valuation of their effects. Property is generally very inadequatel 
insured, and in case of loss insurers suffer accordingly. DEBENHAM STORR & SON 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over gi have a staff of expert Valuers, and will 
be to advise those desiring valuations for any purpose. Jewels, plate, furs, 
, Works of art, brie-A-brac a speciality. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement. 
Thursday, 22nd April, 1926. 





| MIDDLE 
PRICE. 
30th Mar. 





English Soe Securities. 
Consols 24% oe oo | 54% | 
War Loan 5% 1929-47 . oe oo | 10524 | 
War Loan 44% 1925-47 .. | 954 
War Loan 4% (Tax free) 1929- 47 - | 992 
War Loan 34% Ist March 1928 oo | O27 
Funding 4% Loan 1960-90 ‘ 86) xd 
Victory 4% , Bonds (available for Estate 

Duty at par) Average life 35 years .. 2} 
Conversion 44% Loan 1940-44 .. oo | 96 
Conversion 34% Loan 1961 _ _.. oo | T4H¥ 
Local Loans 3% Stock 1921 orafter .. 63 
Bank Stock ee oe oe oo | 244 
India 44% 1950-55 ° oe - | 89 
India 34% ee . oe oo | 6 
India 3% ° ee ‘ 58} 
Sudan 44% 1930-73 .. ..  «- 
Sudan 4% 1974 .. 

Transvaal Government 3% Guaranteed 

1923-53 (Estimated life 19 years) .. 80} 


Colonial Securities. 
Canada 3% 1938 . « | 83} 
Cape of Good Hope 4% 1916-36 oo | OF 
Cape of Good Hope 34%, 1929-49 on | FO 
Commonwealth of Australia 5% 1945-75 102 
Gold Coast 44% 1956 .. e* “a 93} 
Jamaica 44% 1941-71 .. - “se 924 
Natal 4% 1937 .. es ee ee 903 
New South Wales 44% 1935-45 o- | 90% 
New South Wales 5% 1945-65. . ° 
New Zealand 43% 1945 
New Zealand 4% 1929 .. 
Queensland 3$% 1945 
South Africa 4% 1943-63 
§. Australia 34% 1926-36 
Tasmania 34% 1920-40 .. 
Victoria 4% 1940-60 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 or 
at option of Corpn. 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940-60 

Glasgow 24$% 1925-40 .. 

Hull 34% 1925-55 

Liverpool 3$% on or ‘after 1942 at 
option of Corpn. 

Ldn, Cty. 24% Con. Stk. after 1920 at 
option of Corpn. . 

Ldn. Cty. 3% Con. Stk. ‘after 1920 at 
option of Corpn. ‘ 

Manchester 3% on or after 1941 

Metropolitan Water Board 3% 
1963-2003 oe 

Metropolitan Water Board 3% 
1934-2003 ‘ ° oe 

Middlesex C.C. 34% 1927-47 

Newcastle 34% irredeemable 

Nottingham 3% irredeemable .. 

Plymouth 3% 1920-60 


English Railway Prior Gieten. 
Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 5°, Rent Charge 
Gt. Western Rly. 5% Preference ‘ 
L. North Eastern Rly. 4% Debenture . . 
L. North Eastern Rly. 4% Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed .. 
L. Mid. & Scot. Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5% Preference 
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